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During  the  Session^  1816. 
56  Geo.  IIL 


ENGLAND. 

APPEAL  FROM  COORT  OF  EXCHEQUER. 

MvcKLOvf^^ Appellant. 
Attorney  General — Respondent. 

The  Commissioners  ofAccounts  appointed  undergo  Geo.  S.  F«b.  16,  25, 
c.  54.  having  recommended  the  aoolition  of  the  office  of  the      '  ^^^^' 
nineteen  King's  waiters  in  the  Customs,  the  number  from  ''*-— v-*--^ 
that  period  was  not  filled  up,  and  the  fees  of  the  vacant  ^^•'^?*'* 
offices  were  generdlv  applied  to  the  use  of  the  Customs'  Su-  ™«Jxriis"' 
perannuation  Fund  (now  abolished  by  51  Geo.  S.  c.  55.)  tib'—intsr- 
tliough  without  any  legislative  authority.   By  S8  Geo.  3.  est. 
c.  86.  the  vacanC  offices  of  waiters  were  abolished  subject 
to  regulation,  and  thefees  for  such  offices  received  previous 
to  Juhr,  1798,  were  ordered  to  be  applied  to  the  fund.  The 
Appellant  was  appointed  receiver  in  1799;  but  as  the  Act 
S8  Geo.  S.  made  no  provision  for  the  appropriation  of  the 
fees  of  the  vacant  offices  subsequent  to  1798,  he  retained 
them  in  his  own  hands.     By  47  Geo.  S.  sess.  1.  c.  51.  the 
fees  of  offices,  vacant  and  abolished  under  88  Geo.  S.  c.  86. 
received  since  July,  1798^ were  directed  to  be  applied  to 
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Feb.  16,  25, 
1816. 


CUSTOMS 
Kliio's  WAIT- 
ERS.—TRUS- 
TBB.— IKTER- 
EST.— 'COSTS. 


the  fund.  An  information  was,  in  1807,  then  filed  in  the 
Exchequer  against  the  Appellant  for  the  fees  which  he  still 
refused  to  pay,  alleging  that  they  ought  not  to  have  been 
received  at  all,  and  might  be  reclaimed  by  the  merchant,  or 
that,  if  receivable,  they  belonged  to  the  surviving  Klng^s 
waiters,  &c.  But  it  was  held  that  the  fees  were  consolidated, 
and  properly  received  from  the  merchant  in  fiiU,  but  that 
the  offices  were  separate  and  distinct,  and  that  the  fees  did 
not  go  to  the  surviving  waiters — ^and  the  court  below  de- 
creed for  the  Crown  for  principal,  interest,  and  costs.  But, 
on  appeal,  thoujgh  the  Appellanthadadmitted  in  his  answer 
below  that  he  had  mixea  this  mon^  with  his  own  and  so 
derived  profit  from  it,  the  Lords  held  that,  as  the  money 
remained  unappropriated  till  47  Geo.  S.ititerest  ought  not 
to  be  demanded durin^theperiodbetweenl798and  1807; 
and  that,  as  it  was  a  fair  question  whether  the  money  did 
not  belong  to  the  surviving  waiters,  the  Appellant  ought 
not  to  be  called  upon  to  pay  costs  to  the  Crown. 
The  Lords  were  of^opinion  that  this,  being  public  money, 
might  be  sued  for  by  the  Attorney  General  in  his  own 
name  alone ;  but  thdt,  as  the  managers  of  the  fund  had 
been  added  as  Relators  upon  the  suggestion  of  the  Appellant 
himself  in  his  answer  below,  whether  the  information  was 
objectionable  in  a  general  view  on  that  ground  or  not,  he 
was  precluded  from  availing  himself  of  that  objection. 


By  the  12th  Car.  2.  c.  4*,  'Which  was  an  id  for 

granting  certain  duties  of  tonnage  and  poundage  to 

Rule  24  an-  his  Majesty,  it  was  enacted  "  that  no  officer,  &c. 

nmde  part^  of  **  belonging  to  any  Custom  House  shall  eMCt,  re- 

thc  Act.         <c  quire,  or  receive  any  other  or  greater  fee  of  any 

'<  merchant,  &c.  than  such  as  are  or  shall  be  estab- 

'*  lished  by  the  Commons  in  Parliament  assembled, 

'*  &c-**     In  pursuance  of  this  authority  the  House 

of  Commons,  by  an  order  dated  i7th  May,  1662, 

signed  by  their  Speaker^  appointed  and  regulated 

King's  wait-   thefees  tobe  taken  by  different  officers  of  thecustoms, 

fcesr  ^^^      and  among  others  by  certain  officers  called  King's 
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waiters.     Tbey  are  tnentibned  in  the  Order  of  the  Feb.  16,  »5, 
Commons  in  these  terms:  "To  the  King's  Majesty's  ,     ^^  '    j 
**  waiters,  being  in  number  eighteen^'*  and  then  fol-  customs 
lowed  the  fees  which  they  wereauthorisedto  demand.  fjr^Y^."' 

J  ER8-— TRUS- 

Another  officer  was  afterwards  added  to  the  King^STEE.— inter- 
waiters  (it  did  ndt  appear  how  nor  when),  niaking  xheiTnumber 
the  number  nineteen.     This  however  was  constantly  J®»  aftwr^rd* 
acquiesced  in,  and  the  fees  were  divided  into  nine- 
teen instead  of  eighteen  shares. 

By  the  act  SO  Geo.  3.  c.  54.  a  Commissioner  of 
Accounts  Y^as  appointed,  and  the  Commissioners  in 
their  14th  Report,  dated  30th  Dec.   1785,  recom- 
mended the  abolition  of  certain  offices  in  the  Cus-  The  abolition 
toms,  including  that  of  King's  waiters.     In  conse-  ^mmcnded, 
quence  of  this  Che  offices,  as  they  became  vacant,  ^"^Im!^®^** 
were  not  filled  up,  though  the  fees  were  stillcollected,  they  became 
the  offices  not  being  abolished.     The  fees  of  such  ^*®^"*- 
vacant  offices  appeared  to  have  been  generally  ap- 
plied in  augmentation  of  the  Customs'  superannua-The  Customs' 
tion  fund,  though  without  any  legislative  authority  fionTundT' 
for  it     This  fund  had  been  established  at  the  begin- 
ning of  the  ladt  century  by  the  parties  concerned.  The  iund 
with   the  approbation  of  the   Treasury,   and  was^'j^Q^^  g^ 
formed  at  fir^t  by  small  deductions  out  of  the  sala-  ^  55.  and  the 
ries  of  the  officers,  and  an  allowance  was  made  out  transferred  to 
of  it  to  superannuated  officers  of  the  Customs  with-  J^'^ct^^^^^ 
out  regard  to  the  pecuniary  circumstances  of  the  • 
object.     There  was  no  legislative  enactment  for  the  Leuer,  Au- 
establishment  or  regulation  of  this  fund,  of  which  f-JJngTatV^ 
the  Commissioners  of  the  Customs  took  upon  them- of  vacant  of- 
selves  the   management.     In   August,    1797»  Mr.  waiters  might 
Long,  Secretary  of  the  Treasury,  wrote  a  letter  to  J^^"^^^^°^ 
the  Board,  desiring   that  the  fees   of  the   vacant  tion  fund. 

B  2 
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Feb.  16, 25,  offices  of  King's  waiters  might  be  paid  over  to  the 
L  '   J  superannuation  fund. 

CUSTOMS  By  the  act  38  Geo.  3.  c.  86.  it  was  enacted  that 

2RS  ^X^u^s"' ^^®  ^®^®^  of  King's,  waiters  and  others  should  not 
TEE.— iirTER.  be  filled  up  by  patent  or  otherwise,  save  as  therein- 

EST. — COSTS.  -1  1      «  t  *•      ■  /*. 

AcissGco  3  ^        mentioned  ;  and  that  such  of  these  offices  as 
c.  86.8. 2. 3. 4.  were  vacant  should  be  and  were  abolished,  save  as 
fhc  fi^ng  up   thereinafter  provided  ;  and  that  the  rest  should  be 
of  the  vacant    abolished  as  they  became  vacant,  save  as  thereinafter 
abolishing       mentioned;  and  that  the  oloney  v.hich  had  been 
Sere  min-"    ^^  ""'s'^^  ^^  received  previous  to  the   \st  of  July, 
tioned,  and     1798,  for  fees  of  offices  so  abolished  and  vacant  as 
fees  received     aforesaid,   should   be   applied   in   augmentation  of 
pSJs'i?''^  **^^   superannuation  fund.  .  By  this  act  the  Com- 
July,  1793,^0  missioners  of  the  Customs  were  empowered  to  con- 
fund,  solidate  and  abolish  these  offices,  to  appoint  other 
officers   to  discharge  the  duties,  &c.     No   further 
attendance  was  to  be  required  of  the  existing  officers 
than   before.'    The  abolition  therefore  appeared  to 
be  subject  to  the  regulation  of  the  offices  by  the 
Commissioners  of  the  Customs. 
Appellantajh       Mucklow    was  appointed  to   the  office  of  clerk 

pointed  1799,  .  J  .       t     f       4.  r 

receives  and     of  the  rates  m  1799>  ^i^d  received  the  fees,  out  of 
fees™    ^      which  he  paid   1-1 9th  to  each  surviving  waiter,  the 
number   being   then  thirteen  ;  the  surplus  he  re- 
tained in  his  Own  hands,  refusing  to  pay  it  for  the 
,    use  of  the  fund  on  the  ground  of  the  uncertainty 
to  whom  it  was  due. 
Pasted  April        By  47  Geo.  3.  sess.  1.  cap.  51.  it  was  enacted 
5, 1807.         that  the  money  received  since  the  5th  of  July,  1798, 
^Te  Jul*'^  or  which  might  be  at  any  time  thereafter  received 
1798,  applied  for  fecs  of  officcs  in  the  Customs  (without  speciB- 
ation^und.'*""  cally  mentioning  the  King's  waiters)  so  abolished 
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or  vacant  (viz.  by  the  act  38  Geo.  3.  c.  86.)  should  Feb.  16,35, 
be  applied  in  augmentation  of  the  superannuation  ^^    ^^^  '    j 

fund.  .  CUfTOMS 

Mucklow  still   refusing  to   pay,   the  Attorney  br^.!!!,^^^' 
General  in  his  own  name  alone,  in  M.  T.    1 807,  tee. -inter- 
filed  an  information  against  him  in  the  Exchequer 
Chamber,  praying  an  account  and  payment  for  the  m.  Tl  1807. 
use  of  the  superannuation  fund.     Mucklow  in  his 
answer  insisted  that  the  vacant  offices  were  abolished  Answer. 
by  the  act  38  Geo*  3.  c.  86.,  and  that  the  fees 
ought  not  to  have  been  received  at  all,  and   that 
.the  receiving  them  was  contrary  to  the  act  6  and  7 
William  and  Mary,  c.  1.  s.  2.,  and  that  if  receivable 
they  belonged  to  the  surviving   waiters  ;   and  be 
denied  that  he  had  derived  atay  emolument  or  inter- Appellant  de- 
est  from  the  money,  except  as  having  at  times  mix- fl^Q^  fi,^  ' 
cd  it  with  his  own  money  and  derived  profit  from  ^®"®y  ^^'^• 

.  .  *  ed  by  mixing 

it^  but  wha.t  amount  of  interest  or  profit  he  could  it  with  his 
not  state.     He  also  objected   to  the  information  for  ®^°  °^^^^7' 
want  of  proper  parties. 

The  information  was,  according  to  suggestion  in 
the  answer,  amended  by  paaking  the  surviving 
waiters  Defendants,  and  afterwards  by  adding  the 
Commissioners  of  the  Customs  as  Relators.  In 
H.  T.  1810,  Mucklow  paid  into  Court  in  obedience 
to  an  order  to  that  effect,  the  principal  sum  of 
9599/.  O^.  3d.  arising  out  of  those  fees,  and  then 
admitted  to  be  in  his  hands.  About  this  time  the 
surviving  waiters  brought  an  action  in  K.  B.  against  Hudson  ▼. 
Mucklow  for  these  surplus  fees.  The  Court  was  of  gjf  J°^;  *^ 
opinion  that  the  officers  held  several  and  distinct 
offices,  and  that  each  could  claim  no  more  than  his 
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Feb.  16,  'id,  nineteenth  part  or  share  of  the  fees^  however  the 

, '    ,  number  of  exigting  officers  mighA  be  reduced. 

CUSTOMS  The  cause  having  come  on  to  be  heard,  the  Couvt 

EiliRuir^n  the  27th  of  June,  J  811,  decreed  an  account  of 

TBB.— iNTSR.  the  fees  of  these  vacant  offices  received  by  Mui^klow* 

Decree  Jane  ^"^  ^^^  period  of  bis .  appointoient,  aad  directed 

181 X.  that  interest  at  four  per  cent  sboutd  be  ccMBipnted 

on  the  sums  received  on  account  of  such  fees  when 

and  as  often  as  they  amounted  to  IWi.^  and  thai 

the  Defendant  Mucklow  should  ]ny  the  Cvowa'a 

costs  to  be  taxed. 

In  a  note  of  the  grounds  of  judgm«»t  in  the 
Exchequer  annexed  to  the  Appellant's  case^  it  was 
stated  that  the  Court  in  giving  inteiest  proceeded 
on  the  principle  laid  down  by  Lord  Tbnrtow  in 
Perkim  v.  Baynton,  1  Bro.  Ch.  Ca.  375.  The 
cause  was  reheard^  and  oq  the  1  ith  of  June,  \B\%» 
^  the  decree  wa&  affirmed  ;  and  from,  thia  decree  and 
decretal  order  of  affirmance  Mucklow  appealed* 

RomiUy,  and  Broughanu  1st,  The.  Attorney 
General  could  not  sustain  this  suit»  It  wa»  9ot  a 
public,  but  a  mere  private  fund,  and  tbeiefore  th/9 
Attorney  General  could  not  proceed  by  information 
in  his  own  name  ak>ne.  It  was  not  a  public  charity, 
and  was  held  not  exempted  as  such  from  the  in- 
come tax,  and  therefore  the  Attorney  General  could 
not  proceed  at  the  relation  of  others.  And,  if  not 
a  charity,  even  if  it  should  be  considered  as  a  matter 
of  public  revenue,  the  Attorney  General  could  not 
proceed  as  he  had  done  in  this  case  at  the  relation 
of  others,  but  ought  to  have  proceeded  in  his  own 
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qaine ;  for  in  a  question  of  revenue  the  Attorney  Feb.  16,  «6, 
General  does  not  proceed  at  the  relation  of  others.  ^  '    j 

And  at  any  rate  not  only  the  surviving  waiters,  but  cubtoms 
the  representatives  of  such  as  had  died  since  the  ^^g If^^^"" 
offioea  were  allowed  to  reniain  vacant,  ought  to  have  teb.-— inter- 
heeo  parties,  and  likewise  those  who  had  paid .  the 
feesj  as  they  might  contend  that  they  never  ought 
to  have  been  paid.  2d,  The  offices  had  been  abo- 
lished as  they  became  yacant,  and  therefore  the  fees  . 
ought  never  to  have  been  received ;  so  that  neither 
the  managers  of  this  fund  nor  Mucklow  had  any 
title  to  them^  and  Mucklow  was  still  liable  to  an 
action  by  the  merchant  for  them,  and  an  action  had 
in  feet  been  brought  by  the  surviving  waiters  for 
th^m,  ip  which  however  the  question  was  decided 
against  them.  3d,  Though  the  claim  for  the  fund 
should  be  held  to  be  well  founded,  it  did  not  arise 
till  I8O7,  so  that  no  interest  ought  to  be  charged 
for  the  sum  previously  received.  They  spoke  of  a 
trustee,  being  liable  for  interest  on  sums  improperly 
retained  by  him,  but  how  could  there  be  a  trustee 
without  a  cestui  que  trust  ?  4th,  Mucklow  under 
these  circumstances  ought  not  to  have  been  found 
liable  in  costs. 

Solicitor  General  {Shepherd)  and  Mitford 
(contra),  1st,  As  to  the  objection  for  want  of  parties, 
Mucklow  ought  to  have  demurred  in  the  first  in- 
stance, or  filed  his  bill  of  interpleader  and  paid  the 
money  into  Court.  This  fund  was  in  the  nature  of 
a  public  charity,  of  which  the  Commissioners  of 
the  Customs  were  trustees,  and  the  Attorney  Gene- 
ral rightly  sued  by  information  at  their  relation. 
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Feb.  16,  24,  If  the  Attorney  General  bad  sued  in  his  own  name 
^  ^  1  J  they  would  say  that  this  was  not  a  matter  of  revenue, 
CUSTOMS  But  even  though  he  might  have  proceeded  in  his 
BR8.— TRu"'  ^^^  name,  it  did  not  follow  that  Jie  might  not  pro- 
TM.-iirTER.  ceed  at  the  relation  of  another.     (Lord  Redesdale. 

EST.  -  COSTS.  ,  ^ 

There  have  been  instances  where  the  Crown  oflScer, 
though  he  might  proceed  in  his  own  name,  has  re- 
quired a  relator  ;  as  where  the  right  is  doubtful  it 
becomes  the  Crown  to  have  a  relator,  that  the  Court 
may  award  costs  if  it  thinks  proper.)  2d,  Mucklow 
could  be  liable  to  no  action  by  the  merchant,  as  the 
fees  were  indivisible  as  to  him  and  riglitly  exacted 
in  full,  and  it  was  impossible  at  any  rate  that  they 
could  be  called  back.  Yet  the  fees  were  separate  as 
to  the  waiters,  and  the  survivors  bad  no  title  to  the 
surplus ;  and  so  it  had  been  decided  in  Hudson  v. 
MucklotVf  12  East.  273.  Besides,  the  act  47  Geo.  3. 
c.  86.  by  appropriating  these  fees  to  this  fund,  de- 
stroyed all  other  claims,  and  would  be  Mucklow's 
indemnity.  Sd,  As  to  the  question  of  interest, 
^however  Mucklow  might  be  justifiable  in  resisting 
the  Commissioners' claim  under  Mr.  Long's  letter, 
when  the  act  4?  Geo.  3.  passed  he  was  glaringly  a 
wrongful  holder,  and  ought  to  pay  interest.  (Lord 
Eldon,  (C.)  I  see  no  difficulty  in  your  way  as  to 
interest  after  1807  ;  but  what  becomes  of  your  in- 
terest between  1798  and  1807»  when  the  Commis- 
sioners had  no  title  ?  Mr.  Long's  writing  a  letter 
could  not  bind  Mucklow,  and  the  act  38  Geo.  3. 
related  only  to  fees  previously  received.)  But  he 
received  the  money  not  for  himself  but  for  others, 
and  as  he  made  interest  of  it  there  could  be  no  in- 
justice in  making  him  pay  interest.     4th,  Then  as 
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to  costs,  this  is  a  public  officer  keeping  the  public  Feb.  16,  25, 
money  in  his  own  pocket,  and  he  ought  to   pay  ,    ^  ^  '    ^ 


costs*  CUSTOMS 

KISTG's  W4IT* 
BRS.— TRUS- 

Lord  Eldony  (C)  This  was  an  information  tbb.—imtbr- 
against  Mucklow,  by  his  Majesty's  Attorney  Gene-j*^'""^°""' 
ral,  at  the  relation  of  the  Commissioners  of  theFeb.S5, 1816. 
Customs.     And  I  mention  that  fact,  as  an  objec-^^®'*^^^'" 

/  .  persons  were 

tion  was  made  in  argument  to  the  mformation  on  made  parties 
that  ground/  But  I  do  not  enter  into  any  discus- ^^"belowon 
sion  on  that  point,  because,  whatever  may  be  the^^^JJuMcstion 
value  of  that  objection  on  the  general  ground,  as  the  ant,  he  cauDot 
Appellant  himself  insisted  below  that  the  Com  mis- J^^j^^"^^ 
sioners  ought  to  be  parties,  it  does  not  in  the  present  information, 

,  ,  .  *  on  appeal,  on 

instance  deserve  much  attention.  the  ground 

The  judgment  of  the  Court  of  Exchequer  was  to  J»„^3J.3;,'^^^^ 
this  effect — (his  Lordship  here  read  the  Decree,  and  to  be  parties. 
after  noticing  the  Order  of  the  House  of  Commons, 
the  number  of  the  waiters,  eighteen,  afterwards  nine- 
teeui  and  the  provisions  of  the  act  38  Geo.  3.  c.  86. 
proceeded)  :  I  have  only  to  observe  on  that  act  that 
it  applies  only  to  the  fees  received  previous  to  1798, 
and  has  no  application  whatever  to  what  was  re- 
ceived after  1708;  and  it   might  be   questionable 
whether  it  was  meant  that  any  fees  at  all  were  to  > 
be  received  after  that  period.     I  think  that  was  not 
the  meaning.     But  if  the  matter  was  at  all  doubt- 
ful, it  cannot  be  considered  as  vexatious   to   have 
agitated  the  question. 

The  Appellant  was  appointed  Clerk  of  the  Rates 
in  17999  stnd  then  the  question  might  arise  whether 
these  offices  could  be  filled  up  ;  and  if  not,  whether 
the  fees  of  the  vacant  offices  ought  to  be  collected  at 
all;  and  if  theycould,  whether  they  were  divisible  into 
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Feb.s^j  i8i9..eightAeR  or  oMM^a  ^hires^  i^ch  si^nrviving  wait^ 

^^^^^^^^  ^  receive  o^ly  bJA  ^igl^teentb  or  nineteenth  sbare^ 

Ki«Gb*4,wAX9-.and  the  surplus  to  be  carried  over  to  some  other 

J^^^^^purpose,  such  as  this  fund ;  or  whether  the  whole  of 

Bfti9iT««o8W  thft  iEc»«p,receivQd  oi^ght  wt  to  be  divided  among  the 

suryiivin^  wai^s ;  aiKl  ^h^ither  the  receiy^  might 

aot  be  liahb^  to.  an  Ml^ipn  by  the  aurviying  waiters, 

OF  ^  an  inforcQation  l^y  (he^  Attorney  General.     It 

■ftight  bck  cowid^red  as  djy^ult  to  say   whether 

•  they  should  have  been  feeeivediat  all^  or  to  whom 

the  receiver  wa9  accountable  for  them  after  he  had 

recetisQA  them  i  and  this  diffici;ilty  was  countenanced 

even  by  the  opMipi>9  ^nd  <^h4uct  of  th«  law  officers 

of  the  Crown  themselvf  s.. 

In  1807  an  information  was  filed  by  the  Attorney 
General  to  have  the  money  thus  received  applied  to 
the  purposes  of  the  superannuation  fund,  and  to 
this  information  only  himself  «nd  the  Appelant 
wepe  pait^ea.  To  this  information  a^  answer  wag 
putt  u\  by  the  Apfiejlant,  and  he  insisted  that  the 
Commissioners  of  the  CuatQ^ns^  &c-  shoi;&ld  be 
47  Geo.  3.  parties.  X  should  have  stated  that^  in  the47tb  of 
^u I.e. 51.  tjj^  King,  an  aet  passed,  by  which  the  fees,  &c.  of 
offices  in  the  Customs^  abolished  or  vacant,  under 
the  act  as  Geo.  3.  c.  86.,  which  had  been  received 
since  the  lat  July,  1799,  should  be  applied  in  aug- 
mentation of  the  superannuation  fund,  &c. ;  and  it 
appeared  to  be  considered  that  all  claims  were  set 
aside,  except  that  of  the  public,  for  the  purposes 
of  this  fund,  and  that  the  money  was  now  legally 
applicable  in  this  manner.  But  though  I  think 
that  correct,  yet  it  is  no  very  easy  thing  to  say  wh^t 
is  the  meaning  of  the  act  altogether,  which  i?  i^at 
drawn  with  that  precision    which   is   desirable   in 
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acta  Ngubtiiig  trftnsaetions  bstweea  the  public  andFtUs^  uta; 
the  iodividuali^  ^       * 

Then  the  Attorney  General  emended  bis  infof*-Kf»oi8WAiv» 
mation,  and  made  the  snmring  waiters  F*rti«»to  it,5J^^|;|^^JJ^^ 
but  not  any  repreaentativeft  of  deceased  wuters;»n.*««^8Tt^ 
and  k  appears  that  an  action  was  brought  Dy  the  Hudson  v^ 
Mjrviving  waiters,  insisting  upon  thdr  right  ta  the iglBastsTS. 
whole  of  the  fees.    The  Ooart  of  K«  B.  considered 
the  offices  and  fees  as  separate  and  distinct,  and 
that  the  fises  of  such  as  became  vacant  devolved  to 
the  public ;  and  that  was  its  decision,    fiqt  it  was 
that  only  whida  set  a*  rest  this  question,  and  led  to 
the  decisioli  in  the  Exehequer.    Then  the  Attorney 
General  again  amended  his  information,  by  adding 
the  Commiseionera  of  the  €osUnds  as  Relators,  and 
the  Conrt  nsade   the  decree  which!  have  men- 
tioned. 

Fifst,  as  to  whether  this  fund  can  be-  considered 
as  a  charity,  I  say  nothing  on  that  head,  as  I  have 
no  doubt,  attending  to  these  acts,  that  th^  fees 
were  pnbUc  money,  and  m^^t  besued  for  as  such 
by  the  Attorney  General  akme.  But  as  to  whether 
the  Commissioners  could  properly  be  made  parties, 
the  Appellant,  for  the  reason  whirii  I  before  stated, 
has  no  r^ht  to  be  heard  on  that  question.  Then 
taking  this  to  be  public  money,  and  liable  as  such 
to  be  thus  called  for  afker  the  passing  of  the  act 
4J  Geo«  3»  it  appears  that  there  is  no  good  objection 
to  this  decree,  except  in  so  far  as  it  gives  interest 
upon  the  money  during  the  period  between  1798 
and  i  807  ;  and  except  likewise  in  as  far  as  it  gives 
costs  against  the  Appellant.  I  agree  in  the  prin- if  a  trustee 
cipie  that,  in  the  case  of  a  trustee,   whether  exe-Jj,"^^^'^ 

I 
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Feb.  86»  1816.  cutor,  aduiiDistrator,  &c.,  if  he  has  received  money 
^"■^^^^"^^  in  that  capacity,  and  the  mode  of  putting  it  out 

CUSTOMS  .  *  "^  A  ^ 

Kiwa's  wAiT^of  his  bands  is  ascertained,  he  ought  so  to  put  , 
tm^Ttor-^^  <^"^5  and  that  if  he  derives  profit  from  it, 
BST.— COSTS,  he  ought  to  be  charged  with  the  profit  or  in- 
mScin*  terest.  But  the  case  is  very  different  here,  where 
wbich»aDd  the  money  is  in  the  hands  of  the  receiver  unapr 
wh^itooghtpropriated  between  J  798  and  I807,  the  act  38 
wcTlS**^  Geo.  3..  having  appropriated  only  such  of  the  fees 
ascertained,  as  had  been  received  previous  to  1798,  and  he 
puttbg^oo^  being  appointed  in  1799»  without  knowing  to  whom 
of  his  haads.  he  was  accountable  for  it,  until  the  act  47  Geo.  3. 

makes  profit  of 

it  for  himseU;  gave  him  a  legislative  authority  to  pay  it  for  the  use 
charged  with  ^^  ^^'^  ^^°^ '  ^°^  ^7  humble  opinion  is  that  he 
the  profit  or   ouffht  not  to  Be  charged  with  interest  for  the  period 

interest :#eciif,  ,  ^.  ..11  .       1 

itseeips,       duniig  whicb   the   money  so  remained   unappro- 

whereitisnot„-,:-.^pJ 
clear  how  and  P"*^®^- 

to  whom  the      And  I  also  think  it  reasonable  that  the  decree 

to  be  paid:     should  be  altered  so  fiir  as  respects  costs.     Why 

Where  the     was  not  the  information  filed  sooner?  If  the  Att. 

formonev,     Gen.  did  not  sooner. make  the  demand,  it  must  be 

J^4j^^^  because  he  doubted  whether  he  could  make  it  suc- 

beinga\ea-   cessfu I ly  before  1807.     I  do  not  say  how  far  the 

whether  the    doubt  might  be  well  founded;  but  even  after  he  had 

™°°*y^^°^'filed  the  information,  and  during  the  pendency  of 

other  parties,  the  suit,  the  Surviving  waiters  brought  their  action 

Crown  390-    ^^  ^^^^  money,  and  a  question  at  law  was  made, 

ceeded,  it  was  which   cannot   be  said   to   have  been  unfit  to  be 

held  to  be  too 

much  to  visit  tried  ;  and  we  are  to  consider  whether,  under  these 

[^V^i^^j   circumsto^^        the  Appellant  is  so  far  wrongas  to  be 

of  the  Crown  visited   With   costs  to   the  other  party.     I  think, 

therefore,  your  Lordships  may  safely  be  advised  to 

alter  the  decree  to  the  extent  which  I  have  stated. 
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80  fkr  as  relates  to  interest  and  costs,  and  subject  to  Feb.  25,1816. 

auch  alterations  to  affirm  it  ^-^v— ^ 

CD8T01CS 
Lord  Redesdale.    The  act  38  6eo»  S.  c.  86.  has  king*!  wait- 

many  clauses  relating  to  this  office  and  others,  and  i^^^IT^^^, 
speaks  of  the  offices  of  the  nineteen  waiters;  so  that  it  est.— costs. 
is  clear  that theact  had  in  viewnineteenofficersof  this 
description  ;  and  it  enacts  that  none  of  these  offices 
should  be  granted  by  patent  or  otherwise,  save  as 
thereinafter  mentioned.     And  that  such  of  them  as 
were  vacant  at  the  passing  oi  the  act,  and  the  rest* 
as  they  became  vacant,  should  be  abolished,  save  as 
thereinafter  provided^  S^c.    Then  we  must  Ipok  at 
what  are   the  provisions  of  the  act,  and  we  find  Sect  4. 
that  it  gives  power  to  the  Commissioners  of  the 
Customs  to  provide  for  the  exercise  of  the  duties  of 
the  offices   by   appointing  other  officers,  or  con- 
solidating the  offices  as  they  should  think  fit,  it  being 
clear  that  the  duties  of  the  nineteen  waiters  were  to 
be  performed  somehow  ;  but  whether  by  deputies  of 
the  "waiters,  or  others,  is  teft  to  the  Commissioners. 
Another  clause  provides  that  the  officers  before- Sect.  3. 
mentioned  should  not  be  compelled  to  any  other 
attendance  on   the  duties  of  their  several  offices 
during  the  existing  grants  than  before.     From  this  , 
it  follows  that  the  duties  of  the  offices  diust  be  still 
executed;  and  yet  that  the  existing  officers  should 
not  be  bound  to  more  attendance  and  duty  than 
before :  so  that  it  was  the  intent  of  the  legislature 
that  the   surplus  should  not  go  to  the  surviving 
waiters.     It  is  clear,  therefore,  that  the  decision  of  Hadson  ▼. 
the  Court  of  K.  B.  was  right.  SlilrgVa. 

But  it  still  Remained  in  suspense  what  was  to*  be 
done  with  the  surplus  fees  received  after  1798*     It 
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JF^b.25,i8i6.-0Diild  Hot  he  the  inlemfioii  to  tncrearo  «he  attowanoe 
'""'^^^^^^  to  the  survivors,  and  these  bdrng  consolidnted  fees 

CUSTOMS  11  ^  1  «  -     *       . 

Km*s  WAIT- were  all  paid  to  the  reeetwt,  and  the  8ui|>la6  re- 
JJ'^I^^^waMwd  undisposed  of.    The  wet  38  Geo.  3.  86. 
Birr.*-«-G08T».  ^was'  defective  therefeve  in  not  proividiDg  46t  what 
frtight  have  been  easily  foreseen^ 

So  the  matter  atood  till  1 8O7.  In  the  meantime 
Muckiow,  having  been  appointed  receiver,  was  called 
iipon  for  the  snrphis  fees  both  by  the  waiters  and  by 
the  Commissioners^  as  each  thought  they  were  enti- 
tled. The  act  gave  no  aothoraty  to  the  Clommta- 
nonet^,  unless  with  reference  to  aome  regulation  of 
the  office,  which  did  not  take  place.  They  had  no 
right  to  direct  these  fees  to  the  superannuation  fund, 
and  the  act  gave  no  snch  direction.  The  "survivors 
claimed  in  opposition  to  the  Board  of  Oustoms. 
And  thus*the  receiver  was  called  upon  on  the  one 
aide  by  the  Ck>mmis8ioneiis-and  on  the  other  by  the 
surviving  waiters,  neither  of  tfa^m  having  any  clear 
title  to  the  money  claimed. 

Then  the4Kst47'Geo.  3.  sess.  1.  c  54.  was  passed 
to  supply  the  defect,  and  it  was  unfortunate  that  the 
object  had  not  been  sooner  attended  to.  Now  the 
act  47  Geo.  3.  is  still  a  general  act,  whereas  it 
should  have  provided  for  the  particular  cases.  But 
it  does  enac^  that  the  several  sums  of  money  received 
since  the  1st  July,  17989  or  which  at  any  time 
thereafter  ought  to  be  received  for  fees  or  emolu« 
.ments  of  offices  in  the  Customs,  abolished  or  vacant, 
&o.  should  be  applied  in  augmentation  of  the  super- 
annuation fund,  &c.— ;-What  right  then  did  this  act 
give  ?  It  gave  a  right  merely  to  the  sums,  but  no 
right  beyond  that ;  and  yet  this  information,  which 
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i»  founded  on  the  ltd,  clainis  interest  to  which  fheFA.S6,  i^f6. 
hW  ghr^  no  title.  ' v-— ^ 

It  hits  'been  objected  to  fbe  infdrm&tibn  that  theKnio'Bv^Arr- 
tnerchantB  fWitti  #h6ha  «he«e  fees  had  been  taken*"* /;l*f*;; 
inight  tlaiDa  thetb.    But  no  sach  claim  has  been  Bn;«^i<«o8Tt. 
made^  <nor  i^ould  Wfl  be  made  With  efibot ;  and  at 
tfny  ralte  that  signifii^  nothing  now,    as  the  act 
'  directs  ^e  mon^  to  b<3  applied  to  this  fund. 

It  was  the  liec^ii^^r'sduty  to  dbeytbe  act,  and  the 
4ict  Wbuld  be  hi^  indemfhity.  f  therefore  think  the 
Mecrte  tight  as  to  the  sums  reteivdd,  and  as  to  the 
giving  inti^redtft-bin  the  time  ivhen  the  receiver  was 
in  default  in  not  payihg,  %hich  ^dUld  not  'be  before 
the  passing  of  the  act  47  Geo.  3. 

l^he  itiformfiftion  Was  then  filed,  and  these  fees 
were  public  money,  for  whidh  the  Attohiey  <jreneral 
might  alone  sue. — ^The  fund  is  for  the  remuneration 
of  public  offitieiirs,  and  is  Cherdfbne  a  public  fund, 
though  in  the  tiatufe  of  fci  charity.  There  can  be  no 
objection  therefore  to  the  decree  in  principle,  the 
only  question  being  whether  the  act  was  to  be 
obeyed  or  not. 

As  tp  the  costs,  that  is  a  different  question.  The 
surviving  waiters  insisted  upon  what  they  conceived 
{6  be  their  rights^  The  receiver  wa«  in  the  nature 
of  a  stake-holder,  and  might  fairly  submit  the  ques- 
tion whether  he  ought  to  pay  the  surplus  to  them. 
The  Court  of  K.  B.  decided  that  they  had  no  right 
to  them.  The  money  had  been  paid  into  the  Court 
of  Exchequer,  and  the  question  at  the  hearing  was 
chiefly  as  to  the  interest  and  costs.  The  iilfdrtna- 
tion  was  several  times  amended,  which  was  an  ad- 
mission that  there  was  some  foundation  for  the  Ap- 
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Feb.  t5, 1816.  pellaht's  objections.     But  the  Appellant  was  pro- 
"*  perly  charged  with   interest  for  the  time  during 
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king's  WAIT- which  he  kept  the  money  in  his  hands  after  the 
""g^JJJ*".  filing  of  the  information  in  1807,  because  then  by 
BST.— COSTS,  paying  the  money  into  Court  he  might  certainly 
have  indemnified  himself.  But  where  there  had 
been  so  much  doubt  it  was  hard  upon  the  Appellant 
to  say  that  he  should  pay  the  costs  of  the  Crown  as 
well  as  his  own,  and  even  to  his  own  he  would  be 
entitled  according  to  the  rules  of  Courts  of  Equity 
if  lie  had  at  first  paid  the  money  into  Court.  I 
agree  therefore  that  the  decree  ought  to  be  afiirmed, 
subject  to  the  proposed  alterations. 


Judgment         Decree  accordingly  affirmed^  with  these  altera- 
tions as  to  interest  and  costs. 

Agent  for  Appellant,     Palmer. 
'  Agent  for  Respondent,  Sudlow. 


IRELAND. 

APPEAL   FROM   THE   COURT  OF   CHANCERY. 


Feb.  23, 
March  14, 
1816. 


HiCKEs — Appellant 
Cooke — Re^orident 


Length  of  time,  or  long  acquiescence  in  a  transaction,  mav  be 
a  bar  to  relief  in  cases  where  the  transactioD,  if  impeached 
-B8CEHCB  a"'"     within  a  reasonable  time,  would  be  set  aside. 
BAR  TO  RB-     Therefore  where  a  fee-farm  grantor  lease,  at  afixedrent,  was 
LIEF.  made  of  mortgaged  premises  by  the  mortgagortothemort- 
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gagee,  in  which  ther^  was  an  acquiescence  for  nearly  fifty  Feb.  2n, 
years — though  the  transaction  was  of  a  nature  to  be  set  March  14| 
aside  if  impeached  within  a  reasonable  titne — ^the  House  ^^i^- 
of  Lords  affirming  the  decree  below,  held  that  lenfgth  *"— v— *-^ 
of  time  was  a  bar  to  the  relief*  ^o*®  acqui- 

Dicente  Lord  Eldon  (C.)  that  the  transaction  was  one  of  ^^^^^^"  ^^ 
that  description  which  Courts  of  Equity  always  regarded  l^kf^^  *  * 
with  a  great  deal  of  iealousy. 

Dicente  Lord  RedesdaJe  that  the  only  proper  principle  was 
that  no  contract  for  a  beneficial  interest  out  of  the  mort- 
gaged premises,  from  the  mort^^r  to  the  mortgagee, 
where  the  mortgage  continued,  ir  impeached  within  a 
reasonable  time,  ought  to  stand. 


X  HE  original  bill,  filed  in  June,  1781>  by  the  Ap*  Bill  filed, 
pellant  George  Hickes,  stated  that  Francis  Hickes,-'""^'^^®^* 
the  Appellant's  grandfather,  being  in  1 708  seized  in 
fee  simple  of  the  lands  of  Cloonora  in  the  barony  of 
Slaverdagh  and  county  of  Tipperary,  computed  to 
contain  299  acres  of  profitable  land,  but  actually 
containing  7OO  acres  of  land  of  excellent  quality,  in 
the  said  year  17O8  mortgaged  the  lands  to  Phanuel  I'os,  HIc 
Cooke,  then  of  Clonellan  in  the  county  of  Tipperary,  ancc8tor,mort- 
in  fee,  io  secure  the  repayment,  with  interest  at  8^^^^^^^ 
percent,  of  a  sum  of  280/.  then  due  from  Hickes  to  spondent't  an*' 
Cooke : — that  Francis  Hickes  soon  after  died,  and  ^^^  *^ 
his  son  and  heir  at  law,  John  Hickes,  became  seized 
of  the  equity  of  redemption  of  the  estate,  and  that 
the  said  John  Hickes  in  1721,  previous  to  his  mar*  Marriage  of 
riage,  executed  articles,  by  which  he  agreed  to  apply  p^ncis^" 
his  wife's  portion  in  payment  of  the  mortgage  debt,  ^."^"^  *°^ 
and  to  settle  the  lands  on  himself  and  his  wife  forticiet^iTsi. 
life,  remainder  to  the  issue  male  of  their  bodies  : — 
that  John  Hickes  neglected  to  register  the  articles.  Alleged  arti- 
or  to  apply  the  portion  in  payment  of  the  mortgage  j^^J*^^  ^*^'*' 

VOL.  IV.  C 
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Feb.  23,  debt,  but  suffered  a  large  arrear  of  interest  to  accrue 
isteT  ^**  thereon  to  the  amount,  as  was  pretended^  of  530/. 
'^^— ^^^«— ^  for  which  the  said  John  Hickes  gave  bonds  to  the 
e5«hcba'''"s.»»^  Phanuel  Cooke,  making  the  whole  debt  800/. 
BARTOR»-  — that  Phanuel  Cooke  died  in  1733,  leaving  John 
T^. '.  Cooke  his  heir  at  law,  and  one  of  his  executors  ;  and 

Debtincreas*  , 

ed  to  800/.      that  John  Cooke,  knowmg  that  the  debt  was  made 
up  of  interest  and  compound  interest,  and  that  John 
John  Hickes  Hickes  was  a  weak,  indolent,  and  expensive  man, 
mS/hid^a^^  fearing  that  part  of  the  debt  might  be  disputed, 
lent,  expen-    in  November,  1733,  filed  a  bill  of  foreclosure  against 
"^  "'       John  Hickes,  but  wrote  to  him  at  the  same  time 
that  if  he  would  come  and  settle  be  would  be  at  no 
expense  by  the  bill  :*-**that  John  Hickes  immedi- 
ately repaired  to  Cooke,  and  was  prevailed  upon  to 
Jan.  1734,  the  exccute  a  mortgage  in  fee  of  tlie  lands  for  the  whole 
iaSfor'the  ^""*  ^^  800/. :— that  Cooke  afterwards  pressed  for 
800/.  payment,  and  threatened  to  foreclose  unless  still  fiir'- 

ther  security  were  given;  and  that  John  Hickes, 
being  an  extravagant  and  necessitous  person,  and 
therefore  greatly  in  the  power  of  Cooke,  was  induced 
to  execute,  by  deeds  of  lease  and  release  of  the  3d 
May,  1784,    and  4th  May,  1734,  to  one  Otway  (Cooke's  brother- 
or  \Jmo{  the  in^aw  and  friend),  since.deceased,  a  fee-farm  lease  or 
"^erowwfrom  S*"*"^  ^^ *^®  mortgaged  premises,  at  the  yearly  rent 
the  mortgagor  of  80/.  in  trust  for  Cooke,  as  a  security  for  the  punc^ 
gagee.™  ''    tual  payment  of  the  interest  as  was  pretended,  and 
that  Cooke  had  ever  since  been  in  possession  and 
accounted  for  the  80/.  rent ; — that  at  the  time  of 
executing  this  lease  the  lands  were  worth  300/.  a- 
year,  and  at  the  time  of  filing  the  bill  700/.  a-year  : 
— that  John  Cooke  had  notice  of  the  marriage  articles 
of  1721  before  the  mortgage  of  1733  : — that  John 
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Hickes  afterwards  paid  the  greater  part  of  the  800/.  Feb.s3, 
and  died  intestate,  leaving  three  sons,  Lewis,  Fran-  ^^\q^      ' 

CIS,  and  George  Hiekes,  the  Appellant : — that  Lewis  "^ v— ^^ 

.  Hickes^  being  ignorant  of  the  marriage  articles  and  b^cekoT a"^* 
of  the  payment  of  the  mortgage  debt,  accepted  the  bar  to  rb* 
rent  with  deduction  of  the  interest  of  the  SOOl.  till  ^^^  ^^  ^ 
nSOy  when  Lewis  discovered  the  articles,  and  that  mentor  the 
his  father  was  only  tenant  for  life,  and  that  he  him*  proved. 
self  was  entitled  to  the  premises  subject  only  to  the  Death  of  John 
original  mortgage  of  280/.  and  threatened  to  com-    *^ ."'  7^' 
mence  a  suit  to  set  aside  the  subsequent  mortgage,  8u^eed8,'and 
&c.  but  was  induced  to  desist,  and  to   ratify  the  <^onvn»«  to 

1  .  1         1       #.       /•  1  receive  the 

mortgage,  and  to  acquiesce  under  the  fee-farm  lease  rent  of  the 
by  a  loan  or  gift  of  200/.  from  Qooke  :— that  Lewis  ^"^^"^  ^^  "'^* 
Hickes  died  intestate  and  without  issue  in  1769,  Death  of 
and,  Francis  having  died  in  the  life-time  of  Lewis  |^'!^'*^!^|l 
unmarried,  the  Appellant,  George  Hickes,  became  lant  succeeds, 
entitled,  and,  being  ignorant  of  the  marriage  articles  the  rentof  th« 
of  1721,  and  in  distressed  circumstances,  received  ^^••^^8^*^"*' 
the  rent  with  deduction  of  the  interest  of  the  800/. : 
— that  in  1774  John  Cooke  died,  leaving  the  Re- 
spondent, William  Cooke,  his  heir  at  law  and  exe^^ 
cutor,  who  became  seized  and  possessed  of  the  lands, 
and   had  never  paid  the  rent.    And  the  bill  prayed  Prayer  of  the 
that  the  fee-farm  deeds  might  be  set  aside,  or  de- f jJ^Va^m^^^ 
creed  to  stand  only  aaa  security,  that  the  lands  &c- ^Js^*^ 

.««  t  f       t  f  1  1*^*  aside. 

might  be  reconveyed  freed  from  the  mortgages  and 
fee*fiirn(  lease,  &c.  the  marriage  articles  of  172I 
established,  and  that  Cooke  might  pay  the  arrear  of 
rent  without  prejudice  to  the  relief. 
In  the  answer;  filed  June,  1782,  it  was  stated  that  Answer^ 

"  1789 

Francis   Hickes  was  in    1708   seized,  not  of  the 

c  2 
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Feb.  23,         whole  but  of  part  only  of  the  lands  of  Cloonora, 
1816.      '      and  that  Hickes*s  part  did  not  consist  of  more  than 
'"'^""v^"*-^  2yg  acres,  which  were  an  undivided  moiety^  and 
EscBNCB  A     intermixed  with  an  estate  called  Butler's  Cloonora, 
libf!'^  ^^'    ^^^  ^'^^^  ^^^^^  never  had  been  any  partition.     The 
Hickea  seized  Respondent  denied  notice  of  the  alleged  marriage 
^^Jy^JP^'^^^ articles  of  1721,  except  that  he  had  been  informed 
Mmety.   So    ^^^^  ^  letter  demanding  money,  and  containing  an' 
facion'l^r  *°j^'*^^*i^^  ^o  ^hat  effect,  had  been  sent  to  his  grand- 
er portion,     father  in  1 774,  to  which  his  grandfather,  conceiving 
it  to  be  a  scheme  fabricated  in  order  to  rob  him  of 
his  property,  paid  no   attention  ;  and  that  it  ap- 
peared by  the  family  papers,  that  several  sums  had 
been  advanced  to  John  Hickes  after  the  first  mort- 
gage, and  previous  to  1721,  for  which  sums  bonds 
were  given,  and  that  the  Respondent  believed  the 
520/.  was  made  up  of  principal  sums  and  not  of 
Deniahhat     arrears  of  interest.     The*  Respondent  denied  that 
IhcSfex-*^®  lands  at  the  time  of  the  execution  of  the  fee- 
ecutingihe     farm    lease  were   worth   more  than   was  paid  for 
were  worth     them,  and  stated  that  he  did  not  believe  that  his 
J^^[yJ*"fjJ**  grandfather  John  Cooke,  then  or  at  the  time  of 
them.  the  execution  of  the   second  mortgage,  knew  any 

thing  pf   the    alleged   marriage   articles  ;  that  he 
knew  nothing  of  the  loan  or  gift  of  200/.  to  John 
Hickes,  nor  of  the  pretended  distressed   circum- 
stances of  any  of  the  parties,  and  that  he  had  re- 
fused to  pay  the  rent  to  the  Appellant  only  because 
the  widow  of  John  Hickes  claimed   dower  out  of 
The  lands  the  the  rent^  and  that  the  lands  in  question  had  been 
foiSfricuic-  ^^^  subject  of  a  family  settlement  in  Cooke*s  family ; 
ment  in        and  '  that  he  believed  that  the   fee-farm   lease  to 

Cooke's  fa- 
mily. 
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Otway  was  not  m  trust  for  his  grandfather  John  Feb.  23, 
Cooke,  but  that  his  grandfather  purchased  the  same  1316.      ' 
from  Otway.  ^  ^— -v—--' 

The  bill  was  amended  in  17 89,  and  stated   the  ^3^  ^^^^^^i"'' 
additional  fact,   that   the   Ap^llant  had    in   1770  ba«^to  re- 
filed  a  bill  against  John  Cooke,  to  set  aside  the  fee  Amendcxl  bill, 
farm  lease,  &c.,  and  that  Cooke  had  answered^  ad-  ^789. 
mitting  the  trust ;  but  that  from  poverty  the   Ap- 
pellant had   been    unable   to   prosecute   that  suit 
further. 

The  Respondent,  in  a  further  answer  to  the  ori- 
ginal bill,  said  that  he  did  not  believe  that  a  paper 
which    had   been  shown   him    purporting  to  be  a 
receipt,    dated  July,   1744,  from  John  Cooke  for 
the  800/.  was   really  the  receipt  of  John  Cooke  ; 
and  though  it  was  printed  with  the  evidence  none 
of  the  witnesses  spoke  to  it.     The  evidence  as  to  Marriage  arti- 
the  marriage  articles  of  1721   was  very  slight,  be-^^^J^''*'^"- 
ing  only   that  of  an  old  woman,    the  Appellant's 
sister,  who  said  her  sight  was  so  bad  that  she  could 
not  see  the  paper  sufficiently  to  enable  her  to  say 
whether  she  had  seen  it  before^  but  that  her  husband 
had  received  100/.  from  her  brother  Lewis,  which 
she  believed  to  have  been  due  to  her  under  the  set- 
tlement.    There   was   some   evidence    of  the  dis- Poverty  of  the 
tressed  circumstances   of  John  and  Lewis  Hickes,{^J^Jf^^^^|: 
and  the  poverty  of  the  Appellant  was  clearly  proved,  their  so  long 

*  •'         ,   t,  .,  J.      acquiescence 

There  was  no  satisfactory  evidence   to    contradict  or  submis- 
the   statement  in  the  answer  that  80/.    was  a  fair  •'°°^' 
rent  for  the   lands  at    the   time   of  executing  the  lands. 
grant  or  lease. 

The  cause  was  brought  to  a  hearing  only  in   De- Hearing, isor. 
cember,  I8O7,  when  the  bill  was   dismissed  with  AppeL^r"'^  ' 
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Feb.  93,        costs^    the   Respondent  undertaking  not  to   levy 
^q"q^  **'     them.     From  this  decree  Hickes  appealed. 

^— Iv ' 

Es«NciT"*  Romilly  and  Home  (for  Appellant).  Ist.  On 
BAR  TO  &]£•  the  ground  of  oppression^  and  the  advantage  taken 
by  the  mortgagee  of  the  distresses  of  the  mort- 
gagor, the  decree  is  wrong.  -  This  appears  from  the 
nature  of  the  transaction  of  the  fee-farm  lease.  It 
is  a  conveyance  of  the  mortgaged  premises  in  per* 
petuity  to  the  mortgagee,  at  an  annual  rent  of  80/.; 
so  that  after  deducting  the  interest  of  the  800/.  the 
mortgagor  has  only  an  annuity  of  40/.,  and  loses 
all  the  benefit  of  improvements,  increased  value, 
and  other  advantages  of  land.  It  is  clear  that  this,  if 
it  had  been  a  recent  transaction,  would,  as  between 
mortgagor  and  mortgagee,  have  been  primd  facie 
evidence  of  fraud.  2d.  The  inadequacy  of  price 
is  such  as  to  amount  to  evidence  of  fraud.  They 
admit  that  the  other  moiety  is  worth  500/.  a  year. 
Qr,  Webb  ▼.  3d.  In  the  case  of  a  lease  for  QQQ  years,  the  Court 
Srf.ls!.  ^'said  that  if  an  advantage  is  taken  by  such  a  con- 
trivance, beyond  the  legal  interest  of  the  money 
lent,  this  is  contrary  to  public  policy^  and  cannot 
stand ;  but  this  is  worse,  as  it  is  a  lease  in  perpe- 
tuity. 4th.  Then  as  to  the  length  of  time  that 
elapsed  before  the  trahsaction  was  impeached,  that 
is  accounted  for  by  the  poverty  of  the  parties. 
The  acquiescence  must  be  voluntary,  but  this  was 
merely  a  submission  from  which  the  parties  could 
not  escape. 

Leach  and   IVethtrell  (for  Respondent).     They 
rest  now  merely  on  the  fee-farm  lease  of  1734^ 
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The  inadequacy  of  price  is  not  proved,  and  it  is  Feb.  23, 
denied  in  the  ansiver.     Tiie  Cloonoras,  though  not  ^g^^^ 
divided  by  metes  and  bound,  are  not  undivided  ^*— ^v^— ^ 
moieties,  butdifierent  portions;  so  that  though  one^^^^®^^^^^"*" 
part  may  now  be  worth.  500/.  a  year,  it  does  not  bar  to  r^- 
follow  that  the  other  is  worth  100/. ;  and  is  the 
price  now  any  criterion  of  what  was  a  proper  price 
then  ?  The  only  ground  on  which  the  transaction 
can  be  impeached  is  that  it  is  utterly  impossible 
from  its  nature  that  it  can  be  fair.     But  why  could 
not  Hickes  grant  a  fee-farm  lease  at  that  time  when 
efery  prudent  owner   was   granting  them  ?     And 
what  diflference  does  it  make  that  the  transaction 
is  betwem  mortgagor  and  mortgagee  ?  The  mort- 
gagee may  have  it  in  hia  power  to  give  more  fa- 
vourable terms,  and  tlierefore  it  may  be  more  ad- 
vantageous to  the  other  party.     And  is  this  to  be 
challenged  after  such  a  length  of  time  and  acquies- 
cence? The  bill  in   1770  was  dismissed  for  want 
of  prosecution*     The  excuse  is  the  distress  of  the 
parties;  but  are  the  rules  of  justice  to  be  dispensed 
with  on  that  ground  ? 

RomUy  (in  reply).  The  transaction  bdngbetween 
mortgagor  and  mortgagee  does  make  a  great  differ- 
ence ;  because  a  mortgagee,  proceeding  against  a 
mortgagor  who  cannot  pay,  certainly  has  a  great 
advantage  in  such  a  transaction  as  this.  The  rules 
of  justice,  it  is  true,  are  the  same  for  poor  and  rich. 
Bat  where  the  question  is  why  a  claim  was  not 
prosecuted  sooner,  poverty  is  a  good  reason. 

Idfrd  Eldon  (C.)    The  bill  in  this  case  was  m  March  14, 

"^      '  1816. 
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March  14,      Ireland  dismissed  with  costs ;  and  I  shall  content 

^    '         J  myself  with  stating  in  a  few  words  why  it  appears 

Loiro  ACQoi-to  me  that  the  decision  ought  not  to  be  disturbed 

bIVto^b-    "^^'  whatever  might  have  been  done  at  an  earlier 

LyjF.  period  of  the  transaction.     The  bill  states — (states 

the  case^  particularly  the  fee-farm  grant).     A  trans- 

Afee-farm     Mtion   of  this  sort  ought  certainly  to  be  looked 

oh^'rtoi^*'  with  a  great  deal  of  jealousy,  and  a  Court  of 

premises  from  Equity  does  regard  such  transactions  with  a  great 

to  ATmwt^I^®^^  of  jealousy  ;  though,  if  they  should  appear  to 

gee  at  a  fixed  be  perfectly  fair,  it  will  not  set  them  aside  merely 
annual  rent,  IS ,       *^  .  "^  n     i-  •         •«•  f 

amon^thatde- because  they  are  foolish.     The   transaction    took 

tranwcdonsatP'*^®  in  1734,  when  this  mortgagor  and  this  mort- 
which  Coorugagee  were,  as  between  each  other,  in  a  situation 

of  Equity  look  ^^.  ,  t       J  u-  •    j  r    *  u 

with  a  great  which  your  JLordsbips  may  judge  of  when  you 
fo^sy/^^"  consider  that  the  mortgage  from  280/,  had  accu- 
mulated to  SCO/.,  which  shows  that  the  mortgagee 
had  great  opportunity  for  taking  advantage  of  the 
distress  of  the  mortgagor,  a  circumstance '  which 
makes  Courts  of  Equity  always  look  at  such  con* 
tracts  with  jealousy. 

But  it  is  not  so  expedient  to  rescind  the  contract 

when  first  impeached  only  in   1781,  as  it  would 

have  been  if  it  had  been  impeached  in  1734,  after  a 

lapse  of  nearly  fifty  years,  during  which  the  right 

to  the   remedy  and    the  opportunity  to  complain 

existed. 

Acquiescence      And  there  is  no  possibility  of  denying  that  this 

length  of  time  18  material  evidence  in  a  question  whether  a  trans- 

dencc^T5how*^''^"  ^**  ^^""^  which  was  uot  impeached  when  the 

that  a  contract  value  of  the  subjcct,  and  the  whole  circumstances  of 

though  \i  be   ^li^  casc,  might  have  been  brought  forward  to  show 

ofthatkind     the  Court  what  was  the  real  nature  of  the  transac- 
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tion.     I  would  not  therefore  advise  your  Lordships  March  u, 
to  alter  this  decree  in  effect ;  but  it  may  be  proper  ^     '      _  j 


to  make  some  alteration  in  the  language^  so  as  tOLONQ  acqui- 
afiirm  it  in  such  a  way  as  to  show  the  necessity  of  ^^^^^^^^^^ 
looking  with  a  great  deal  of  jealousy  at  such  trans-  !•«'• 
actions,  though  in  the  present  case  your  Lordships  ^^^^^J. 
think  that  you  are  bound  by  length  of  time,  and  at  with  jea- 
on  that  account  prevented  from  applying  that  prin*  ^^^^* 
ciple.     Whether  that  degree  of  jealousy  is  largely 
applied  in  Ireland,  where  these  perpetual  annuities 
are  so  common,  the  House  may  receive  some  infor- 
mation from  another  noble  Lord* 

Lord  Redesdale.  This  case  involves  a  very  im- 
portant question.  It  was  a  very  common  practice 
with  mortgagees  in  Ireland^  by  procuring  a  lease 
from  the  mortgagor  to  obtain  a  benefit  beyond  the 
legal  interest  of  the  money.  Your  Lordships  ob- 
serve that  the  mortgagor,  from  the  circumstances  of 
control  under  which  he  stands  with  respect  to  the 
mortgagee,  cannot  deal  with  him  as  he  could  with 
other  persons,  and  as  the  mortgagee  can  make  no 
efiectual  lease  without  the  concurrence  of  the 
mortgagor,  if  the  mortgagor  refuses  to  accede  to 
the  terms  of  the  mortgagee  the  latter  may  distress 
him  so  as  to  make  it  better  for  him  to  consent  to 
a  lease  on  unreasonable  conditions  than  refuse  to 
comply. 

There  have*  been  cases,  one  of  which  came  before  •  Qr.Gubbins 
Lord  Clare,  and  another  before  me*  when  in  Ire-Scho.  Lcf. 
land,  where  advantage  was  taken  of  these  circum-*^®* 
stances,  and  the  transaction' was  set  aside. 

In  this  case  the  transaction  in  ]  734,  for  that  was 
the  date  of  the  lease,  took  place  very  recently  aft^ 
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March  14,  thc  mortgage  bad  been  increased  and  the  mortgagor 
v^^^'  ^^  ,  appeared  to  be  distressed.  The  lease  then  (it  was 
Lovo  ACQui.in\properly  so  called^  as  it  was  a  conveyance  by 
b1«*to*r«^  lease  and  release)  was  made  but  a  very  short  time 
I'iBp*  after  the  increase  of  the  mortgage  from  280/.  to 

800/.     The  mortgage  bad  been  so  increased  in  Ja- 
nuary, 1734,  and  the  lease  was  made  inMay»  1734; 
so  that  there  was  only  the  interval  of  the  months  of] 
February,  March^  and  April,  between  th6  transac- 
tions.   The  reason  for  taking  this  lease  was  a  plau- 
sible and  a  very  common  one,  namely,  to  secure 
the  punctual  payment  of  the  interest ;  for  if  the 
mortgagee  had  80/.  rent  to  pay  and  40/.  interest  to 
receive,  he  retained  the  interest  and  the  rent  was 
reduced  to  40/. 
A  tratisaciion     A  transaction  of  this  sort,  if  recently  impeached, 
i7i2ifmMra.**^^^'^  be  set  aside;  for  it  not  only  had  tlie  eflectof 
peached^oughtprocuring  for  the  mortgagee  an  advantage  beyond 
asitpKKfured'^^  legal  interest  of  the  mortgage  money,  but  it 
for  the  mort-  ^Iso  incumbered  the  equity  of  redemption  ;  for  the 
vantage  be-    mortgagor  would  have  nothing  to  sell  to  redeem  the 
tcrwtofhls    roortgage  but  the  fee-farm  rent.     A  bill  of  fore- 
™^°^L^  closure  might  be  filed  against  him,  the  expenses  of 
the  equity  of  which  he  would  have  to  X  pay,  and  unless  he  could 
redemption,    ^jj  ^^^  ^^^  ^^  ^^  ^^^^1^  advantage  as  he  could  the 

lands  without  that  burthen,  he  suffered  a  loss  by 
the  transaction.  Then* if  the  transaction  had  been 
recently  challenged  it  ought  to  have  been  rescinded, 
on  the  principle  that  the  mortgagee  by  this  means 
gained  an  advantage  beyond  the  interest  of  Ixis 
mortgage  money.  But  though  the  transaction  was 
in  1734,  John  Hickes  remained  several  years  with- 
out impeaching  it;  and  on  the  part  of  the  Re- 
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spondent  there  was  evidence  to  show  that  he  was  March  i4, 
not  so  distressed  as  he  was  represented  to  be,  for  v^ 


the  evidence  in  the  letters  to  Cooke  shows  that  he  lovo  acqui- 
was  in  a  situation  with  respect  to  other  transactions  b^Tr  to\»- 
which  required  money  (reads  a  letter  from  John  ''"'• 
Hickes,  dated  May^  17S6,  where  he  spoke  of  having 
taken  a  new  farm,  &c.).     Now  this  was  two  years 
after  the  transaction,  and  is  evidence  that  he  was 
not  in   very  great  distress ;   and  there  are   other 
letters  affording  similar  evidence. 

Then,  on  the  death  of  John,  Lewis  succeeded, 
and  he  dealt  with  this  as  John  had  done,  and  Lewis 
died  in  J  769,  so  that  neither  John  nor  Lewis  com- 
plained of  this  during  a  period  of  35  years ;  tind 
thus  the  matter  stood  on  the  death  of  Lewis  when 
the  Appellant  succeeded,  Francis  having  previously 
died  without  issue. 

It  shbuld  seem  that  the  rent  had  not  been  very 
regularly  paid    af%er  the  death  of  Lewis  Hickes. 
But  the  transaction  stood  unimpeached  till  June, 
1781,  a  period  of  nearly  50  years,  during  which  it 
was  suffered  to  rest.    As  I  said  before,  if  this  trans-    ^ 
action  had  been  earlier  challenged,  it  wfts  one  which 
ought  not  to  have  stood.     But  when  I  consider  the  The  change 
lapse  of  time,  and  the  prodigious  change  in  the  value  l^^^cjurie  of 
of  landed  property  which  has  in  the  interval  taken  ^i»c  ^^^^ 

1  Willi  1  ••  11  1        P'^C*  •"  ^"* 

place,  I  doubt  whether  that  justice  could  now  be  value  and  cir- 
done   in    rescinding  the  transaction  which  would  pJ^^^y^^nJ 
have  been  done  if  it  had  been  recently  challenged.  ^^^  <^o°?^ 
The  family  of  Mr.  Cooke  must  have  considered  this  cuityorimpoa- 
property  as  their  own  ;  they  must  have  dealt  with  J^ng^that 
it  as  such,  and  for  anything  that  appears  might  j"«^cebe-. 

,  ■  tween  parties 

have  improved  it  as  such.     It  is  besides,  probably,  which  may  be 
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March  14,  SO  mixed  with  Mr.  Cooke's  own  part  of  Cloonora 
^  '  .,  that  it  cannot  be  distinguished  ;  and  it  appears  to 
Lova  ACQui-  have  been  the  subject  of  a  family  settlement  in 
^^t'o«.    Cooke;s  family.     • 

I'l^p-  I  think  then  that  the  bill  was  properly  dismissed. 

f«nl^ow    B"t  i*  ^o«»  appear  fit  that  your  Lordships  should 

are  recently     not  be  content  with  a  bare  affirmance  of  the  decree, 

reasons^y    but  that  you  should  state  the  principles  upon  which 

ir^fco^iS* *****  affirmance  rests.     The  decree  is  rather  of  a 

relief  in  cases  particular  nature ;  for  though  it  dismisses  the  bill 

transactions,  if  with  costs,  it  is  With  a  sort  of  undertaking  that  the 

*"chS'        payment  of  the  costs  should  not  be  enforced :  so 

such  as  ou^ht  that  it  appears  the  Court  below  had  considerable 

o     setasi  «•  [jegitatiou  Ju  dismissing  the  bill.     Your  Lordships, 

in  affirming  the  decree,  will  be  anxious  not  to  injure 

The  proper     the  principle ;  and  the  only  proper  principle  is  this» 

Siat  no  conl    that,  although  a  mortgagee  may,  without  imputation, 

^OTU» ''rand  ^^"t^*^*  ^^^  *^®  purchasc  or  release  of  the  equity  of 

mortgagee  for  redemption,  no  agreement  between  mortgagor  and 

tcres^Vthe'''  mortgagee  for  a  beneficial  interest  out  of  the  mort- 

Uic^m^rtm^^ed  8*8^  premises  (such  as  a  lease)  where  the  mortgage 

premises,       continues,  ought  to  stand,  if  impeached  within  a 

mor^ge^con-  reasonable  time,  from  the  great  advantage   which 

^'""hed^*"*'  the  mortgagee  has  over  the  other  party  in  such  a 

within  a  rea-  transaction.     If  he  purchases  the  equity  of  redemp- 

oughttVste^^^  ^^^^y  *here  can  be  no  objection  to  that  sort  of  con- 

tract.    But  the  mortgagor  holding  it  still,  and  the 

property  being  reduced  in  value  to  a  fee-farm  rent, 

so  that  by  the  incumbrance  on  the  reversion  he  is 

disabled  from  redeeming  so  well  as  if  that  had  not 

been  done,  and  he  being  liable  to  have  a  bill  of 

foreclosure  filed  against  him  the  expenses  of  which 

he  must  pay,  and  to  an  action  for  the  mortgage 


ON  APPEALS  AND  WRITS  OF  ERROR.  29 

money,   such    a   transaction   ought  not  to  stand.  March  i4» 
Your  Lordships  therefore  will  show  a  strict  adher-  y     '         ^ 
ence  to  the  principle,  and  that  nothing  here  but  long  acqui- 
length  of  time  and  acquiescence  for  nearly  fifty  years  "r"to  re- 
by  the  father  and  his  son  Lewis  Hickes^-and  also  by  >'1E'* 
the  Appellant,— that  nothing  but  this—induces  you  .^^^^^f** 
to  aflirni  the  decree.  lapse  of  time 

before  the 
transaction 

Decree  affirmed^  solely  on  the  ground  of  the  long  was  im- 
acquiescence,  ^^^ 

Agent  for  Appellant,    Beetham. 
Agent  for  Respondent,  Lanb. 


ENGLAND. 
APPEAL   FROM   THE   COURT   OF   EXCHEaUBR 

Morgan  and  others — Appellants. 

Lewes  (Sir  Watkin)  and  his)  jy^^^^^j^.. 
Daughter ^Respondents. 

AiTORNET  and  agent  advances  money  to  his  client  and  prin-  March  is,  18» 
cipal  in  various  sums  and  at  difierent  periods,  from  1773  20 ;  April  1, 
to  17789  taking  securities  and  getting  accounts  setded.  i^^^* 
The  transactions  imneached  in  1783,  and  decree  of  the  ^— -v— J— ^ 
Court  below  and  orders  of  the  Lords  proceeding  upon  its  account.— 
principle,  that  the  settled  accounts  shall  be  open^  and  ATTORNBir 
the  whole  transactions  sifted;  and  that  the   securities ^"^ ^''^    ' 
should  not  be  admitted  as  evidence  of  the  demands,  but 
that  the  attorney  should  only  be  allowed  in  account  the 
money  actually  advanced  and  proved  to  be  so  by  other 
evidence  than  the  securities  and  settlement  of  accounts. 


ACCOUNT.-* 
ATTORNBY 
AND  CLIBNT. 
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March  15,  i8»  Bttt  as  in  the  case  o!  accounts  m  some  sense  settled,  and  a 
90 ;  April  \,  considerable  period  elapsing  before  they  were  impeached, 
1816.  ^      vouchers  might  have  been  delivered  up  or  lost,  the  oath 

of  the  party  admitted  as  evidence  as  to  the  existence  and 
import  of  such  vouchers. 
Attorney  procures  money  on  mortgage  for  his  client  from 
other  chents,  and  gives  up  to  the  client  mor^agor  a  bond, 
obtained  from  that  client  in  respect  of  separate  transac- 
tions between  themselves,  as  part  consideration  of  the 
mortga^.  A  separate  account  ordered  as  to  the  mortgage 
transaction  in  order  to  dear  the  estates,  the  attorney  teing 
in  possession  as  agent  for  the  mortgagees,  and  the  account 
confined  to  the  monev  actually  advanced  by  the  clients 
the  mortgagees,  and  the  mortgage  security  cut  down,  as 
to  the  other  alleged  part  of  the  consideration,  which  is 
referred  to  a  general  account  between  the  attorney  and 
the  client  the  mortgagor. 
The  attorney  not  allow^  to  take  timber  felled  on  the  mort- 
gaged estates  in  execution  for  his  private  debt,  the  timber 
bemg  part  of  the  security  of  the  mortgagees,  and  the  pro- 
duce goes  in  discharge  of  the  mortgage  account.  {Vtde  3 
«  Anst.  769.  Vide  also  Cane  v.  Lora  Allen,  ante,  vol.  ii. 
889.  and  Vaughan  v.  Lhyd  cited  in  Wharton  v.  May, 
5  Ves.  48.) 

JLHIS  is  a  case  depending  on  the  principles  on 
which  Courts  of  Equity  proceed  in  directing  ac- 
counts  between   attorney  and  client,    where   the 
attorney  has  been  dealing  adversely  with  the  client 
during  the  continuance  of  that  relation. 
17^3,  Morgan     Sir  Watkin  Lewes,  being  in  1 773  seized  of  estates 
cute  for  £twet  1^  right  of  his  Wife,  in  the  counties  of  Glamorgan, 
money  on       Carmarthen,   and   Pembroke,    became  acquainted 

mortgage  .  '  *■ 

with  John  Morgan  an  attorney,  who  promised  to 
procure  for  him  money  at  four  per  cent,  on  mortgage 
of  the  estates,  chiefly  for  the  purpose  of  paying  off 

Marriage  set-  ^  ^^^  existing  mortgage  at  five  per  cent,  to  a  Dr. 

tiement. Term  Kent.     With  a  view  to  this  arrangement  a  new 

of  500  years  ,        . 

toraiseisooo/.  marriage  settlement  of  the  estates  was  made,   in 
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which  there  was  a  term  of  600  years  to  the  use  of  Mtrch  i*,  is, 
trustees^  George  Moi^n^  and  James  Morgan,  the  ig/e,  ^  ' 

latter  the  brother  of  John  Morgan,  in  trust  to  raise  ' v— ^ 

12000/.  upon  security  of  the  estates,  5000/.  thereof  ^!j!^JJ|J^ 
to  be  applied  in  paying  off  Kent's  mortgage,  and  ^w©  clibwt. 
the  remainder  to  be  paid  to  Sir  W.  Lewes.     That 
project  of  mortgage  however  came  to  nothing ;  but 
John  Morgan  having  married  in   1 775,  he  ofiered  Mm^mi^bumt- 
Sir  W.  Lewes  on  mortgage  at  four  per  cent,  some  ^^t.*^**" 
money  settled  on  his  own  marriage,  in  trust  to  pay 
the  interest  to  himself  for  life,  then  to  his  wife  if 
she  survived,  and  after  the  death  of  both  to  pay  the 
pFHicipal  and  interest  among  the  children  >f  the    , 
marriage,  and  in  default  of  children  to  himself  ab^ 
solutely,  and  by  the  death  of  the  wife  without  chil- 
dren he  became  in  fact  entitled  absolutely.     Farrer  Trustees.  One 
his  father-in-law,  tod  James  Morgan  his  brother,  ^^^^^^ 
were  the  trustees  in  that  settlement,  and  at  the  sug*  tmstee  in 
gestion  of  John  Morgan,   Lewes  consented    that  menT  anoiher 
James  Morgan  should  be  removed  from  being  a  ?/™*^^'*, 

°  °      Morgan  9  set* 

trustee  of  the  500  years'  term,  under  Lewes's  set-  tlement. 
tlement,  and  that  Chardin  Morgan,  another  brother 
of  John  Morgan,  should  be  made  trustee  in  his 
stead. 

By  an  indenture  dated  June  2,  J  775,  the.  500  First  mortgage 
years'  term  in  the  estates  was  assigned  in  mortgage  q^q^qi'  '^^*' 
to  Farrer  and  James  Morgan  for  6,610/.  and  by 
another  indenture  of  the  same  date,  it  having  been 
agreed  that  a  receiver  should  be    appointed,   the  Morgan  ap- 
mortgaged  premises  were  demised  to  John  Morgan  JSwi!|»a 
for  sixty-one  years,  if  he  should  so  long  live,  without  Lewes's 
impeachment  of  waste,    upon  trust  that  the  said 
John  Moi^an  should,  during  the  term,  or  until  the 
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March  15, 18,  money  should  be  paid,  receive  the  rents,  &e.,  and 
1816.         '  dispose  of  the  same  in  payment  of  the  interest  of 

' V — -^  the  sum  borrowed,  and  of  a  salary  of  40/.  to  him- 

attormbtT'   s^'f  5  ^^^  surplus  to  be  paid  to  Sir  Watkin  Lewes  or 
AND  cuEN^.  any  who  should  be  entitled,  and  the  term  of  sixty-one 
years  to  be  determined  on  payment  of  the  6,6 10/. 
and  interest.     And  John  Morgan  was  by  this  in*- 
Power  as  to    denture  empowered  ^'  to  remove  or  put  out  all  or 
tenants,  &c.    €(  ^ny  of  the  tenants  or  ot^cupiers  of  the  said  here- 
^'  ditaments  and  premises,  and  to  let  and  demise 
^'  the  said  premises,  or  any  part  thereof,  unto  such 
^'  persons,  and  upon  such  terms  and  conditions, 
^*  and  in  such  manner  as,  with  the  consent  and 
"  approbation  of  the    said    William    Farrer    and 
^'  James  Morgan,  &c.  the  said  John  Morgan  should 
"  think  proper.** 
Second  mortr      By  a  deed  poll,  April  2,   1 776,  indorsed  on  the 
f^fg^'^ji,^;  indenture  of  assignment  of  June  2,  1775,  the  pre- 
mises were  mortgaged  for  a  farther  sum  of  1,390/. 
alleged  to  have  been  advanced  by  Farrer  and  J« 
Morgan,    making   their  alleged    mortgage    money 
8,000/. 
Third  mort-        By  another  indenture  of  assignment  of  April  3, 
1776,4000*  '•776>  the  estates  were  mortgaged  during  the  residue 
of  the  term  of  500  years  to  Henry  Wilder,  to  secure 
a  sum  of  4,000/.  advanced  by  the  said  Wilder ;  and 
by  another  deed  of  the  same  date,  Lewes  covenanted 
to  allow  ^V>rgAi^  &  farther  salary  of  20/.  a  year. 
In  the  mort-        In  these  transactions  John  Morgan  acted  as  at-* 
tiw8  J^n*^"  torney  for  both  mortgagor  and  mortgagees ;    and 
Morgan  acts    whatever  money  was  actually  paid  by  the  mortga- 
morqga^r^and  g^cs  was  paid  into  the  hands  of  Morgan,  as  the  con- 
morigagees.    fiJential  agent  and  banker  (as  he  was  called)  of  Sir 
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Watkin  Lewes ;  and  as  there  were  distinct  dealings  Murt^h  15,  is, 
between  John  Morgan  himself  individualljr  and  his^,'^^^"'  '' 

client  Lewes,  these  matters  came  to  be  the  subject  — — n, ' 

of  two  distinct  accounts,  the  mortgage  a<^ountandj[;^^°JJ^ 
general  account.  ajtd  client. 

With  respect  to  the  first  mortgage,  the  sum  ofTwo  distinct 
6,610/.  stated  as  the  consideration,  was  made  up  ofo^slderaiion 
a  sum  of  4,200/.  7^*  \d.  admitted  to  have  been  ad-^^^^^*^"* 
vanced  by  the  trustees  Farrer  and  James  Morgan 
on  the  mortgage  account,  and  of  a  bond  for  2,400/. 
executed  by  Licwes  to  Cardin  Morgan  for  moneys 
allied  to  have  been  previously  advanced.  As  to 
this  sum  of  2,400/.,  it  was  stated  by  John  Morgan, 
in  bis  answer  to  the  bill  hereinafter  mentioned,  that 
the  several  sums  of  500/.,  220/.,  120/.,  and  gSO/., 
for  each  of  which  Bonds  were  given  to  Chardin 
Morgan,  had  been  advanced  at  different  periods  before 
the  18th  November,  1774,  on  which  day  the  ac-Accounu 
count  relative  to  these  sums  was  settled  ;  and  that^  * 
other  sums  were  subsequently  advanced  to  Le'wos 
through  the  hands  of  John  Morgan  before  Feb* 
ruary  28,  1775,  on  which  day  the  account  relative 
to  all  these  sums  was  again  settled,  and  a  bond 
given  by  Lewes  to  Chardin  Morgan  for  the  amount 
of  the  whole,  being  2,400/.  But  it  appeared  that 
though  Morgan  had. included  that  sum  in  the  mort- 
gage accounts,  the  sums  composing  it,  or  whatever 
part  of  them  were  actually  advanced,  had  been  ad- 
vanced by  Chardin  or  John  Morgan  to  Lewes  with- 
out reference  to  the  mortgage,  and  that  the  wliole 
of  the  moneys  mentioned  in  the  securilies  had  not 
always  been  really  advanced  at  the  tinlc  when  these 
securities  were  given  and  the  accounts  settled  ;  for 

VOL,    IV.  D 
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Much  16, 18,  instance,  when  the  account  was  settled,   and.  the 
«o;^Aprii  »,jjonj  gjyg^  fop  tjjjg  2,400/.  on  February  28,  1776, 

' V— ^  a  sum  of  210/.  .then  remained  to  be  paid  to  Lewes 

:??"«rtomakeupthats«m. 

Avo  cLiBirr.     The  consideratioii  of  1,300/.  for  the   mortgage 

S'iI!!!onr'''"^^^^P"*^»  1776,  was  stated  in  John  Morgan's 

mortgage,      aoswer  to  a  bill  afterwards  filed  in  the  Exchequer^ 

to  be  so  much  money  advanced  to  him  as  Agent 

or  Attorney  for  Sir  Watkin  Lewes  by  Farrer  and 

Janaes  Moi^n,  before  the  execution  of  the  deed. 

But  upon    investigation,  it  clearly  appeared  that 

igoL  of  this  sum  was  advanced  by. John  Morgan 

himself;  andithere  was  no  sufficient  evidence  that 

any  part  of  it  had  been  advanced  on  the  mort^ige 

accounts*    .  ^ 

Consideration     Ttic  consideration  (4,000/«)  for  the  third  mortgage 

gage'         'April  3,  J 766,  appeared  to  have  been  actually  ad^ 

vanced;  so  that  ,the  sums  actually  advanced  on 

the  mortgage  account  amounted  together  to  B,2iOQl* 

'  and  Br  fraction ;  and  in  the  course  of  the  exceptions 

and  proceedings  below,  it  was  urged  as  an  objection 

to  the  allowance  of  the  whole  of  that  sum,  that  the 

whole  had  not  been  applied  by  Morgan  to  Lewet*^ 

use. 

After  the  exccutk>n  of  these  securities  Morgan 
delivered  an  account  to  Lewes,  giving  him  credit 
for  the  whole  sum  of  12^000/.  a&  advanced  on  the 
mortgages,  and  discharging  himself  by  the  pay* 
ment  of  Kent's  mortgage  and  of  Chardtn  Morgan's 
bond  for  2,400/.,  by  bills  of  costs  due  to  himself 
for  business  done  for  Lewes,  amounting  to  upwards 
of  800/.,  and  by  various  other  sums  applied  by 
him  to  the  use  of  Lewes.. 
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^Hiis  account  was  settled^  and  allovr^d  by  Lewes, March  i5,  is, 
on  the  a4th  of  February,  1777-  .  VsIg.^^'^  ^' 

It  is  unnecessary  for  the  purposes  of  the  presfent"**-— v— ^ 
appeal  to  state  the  particular^  of  the  various  othCTATroRKBr" 
transactions  between  Morgan  and  Lewes,  the  fiua)8^i>cx«"irT. 
advanced  or  alleged    to  have   been  dSdvanced  TiyuedT"^'**** 
Morgan  to  Lewes,  and  the  securities  taiden.    BotThetums 
it  ought  to  be  noticed,  that  it  was  hardiy  pretended  the  secarities 
by   Morgan  that   the  whole  sums  nrontioned   inj?^j|*^^^*y^^ 
these  securities  were  actually  advanced  to  Lewes*  atat  time  the   - 
the   time  they  were  executed,  but  only  that  thej^^"*^^^'^ 
whole   had  been  applied  then  or    afterwards    to*^^*^*^""^*^, 

,    .     ,  -111     wcreexecutcd. 

Lewes  s  use,  and  it  became  a  question  whether  thd 
settled  accounts  ought  not  to  be  opened  and  each 
of  the  items  separately  investigatedt  though  'the 
vouchers  had  been  delivered  up,  or  alleged  to 'have 
been  delivered  at  the  time  of  settling  ;  and  whethe? 
the  securities  themselves  ought  to  be  admitted  as 
evidence  of  the  actual  advance  of  the  sufcns  mcn^ 
tioned  in  them;.  Neither  Morgan  nbr  Lewes,  it 
should  be  observed,  had  kept  regular  actouiits  of 
the  dealings  and  transactions  between  them. 

In  1778  several  proceedings  at  law  and  in  equity  1778.    Pro- 
were  commenced,  and  judgments  obtained,  by  Mor-jl^gn^j^^ 
can  against  Lewes  on  his  securities,  and  amobg?l">*y  **y 

f  •  f     '  11  1     Morgan 

'  Others,  actions  of  ejectment  were  brought  on  the  against  Lewes, 
several  demises  of  William  Farrer  and  James  Mor-J^^^f^^^f  ** 
gan  the  mortgdgeeb,  against  the  tenants  of  the  Gla-£jectinent  by 
moi^an  and  Carmarthen  estates,  in  respect  of  ^hej^^^^^gj^®' 
tenements  comprised  in  the  mortgages,  and  also*  of  Morgan  as 
tenements  not  so  comprised;    and  in   1779  Johnj,/|J,sfe^i^^^^ 
Morgan,  as  attorney  for  the  mortgagee?,  was  put  in 
possession  of  the  estates,  and  continued  in  the  pos- 

D  2 
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March  15, 18,  session  till  1798  when  a  receiver  was  appointed  by 
fs/e.^^"^  *'the  Court  of  Exchequer. 

^--— v«-*-^  Sir  W.  Lewes  bad  previously  felled  some  timber 
ATTORMBr"  ^"  ''^^  estates  for  the  purpose  of  raising  money, 
AVD  CLIENT,  whlcb  timber  Morgan  took  in  execution  by  virtue  of 
Timber  taken  ^|^(g  of  H.  Fa.  issuing  Upon  iudements  obtained  for 

m  execution  o     «        «*      o 

by  John  Mor- moneys  due  to  himself  personally  and  individually, 
private  debt.       ^^  '^®  course  of  these  proceedings  two  references 
Awards:  first to  arbitrators  took  place,  one  to  Messrs.  Holt  and 
alidinS  t^P^riy,  and^nother  to  Mr.  Blake,  solicitors;  and 
^n<^C^als«'0  two  awards  were  made  (the  first  of  them  on  the 
to ^ve  been  principle  of  settled  accounts),  which  came  to  no- 
binding"  thing.     Lewes  at  length  got  another  solicitor  to 
undertake  his  cause  and  procure  money  to  settle 
with  Morgan,'  and  applied  to  Morgan  for  an  ac- 
count.    Morgan  returned  for  answer  that  he  cal- 
culated the  money   due  on   all   the  securities   to 
amount  to  near  17,000/.,  but  that  1 6,000/.  would 
be  accepted  if  paid  as  a  gross  sum  to  end  disputes, 
after  which  he  would  furnish  an  account  and  ab- 
stract.    Lewes  refused  to  give  a  gross  sum  without 
an  account,  and  required  an  account  stated  in  the 
usual  manner,  which  was  refused. 
1783.    BUI        Lewes  therefore,  in  1783,  filed  hisbil)  in  the  Ex- 
jn  Exch«,uer^hequer  against  the    mortgagees,    and   all  proper 
Prayer  of  iL    parties,  of  which  the  prayer   was  of  this  nature; 
General  ac-    that  a  general  account  might  be  taken  of  all  deal- 
ings and  transactions  between  Lewes  and  the  de- 
fendants ;  and  an  account  of  the  rents  of  Lewes*s 
estates  received  by  the  defendants  or  any  of  them  ; 

Mortgage  ac-  ii^^i  gQ  trtuch  of  the  several  mortffaee  sums  of 
count.  o  b 

6,010/.     1,300/.    and    4,000/.     as   should    appear 

to   have  come  to  the   hands   of  George   Morgan 
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might  be  answered  by  him   accordingly^  and  so  March  15^  i8» 
much  of  them  as  should  appear  to  have  come  to  jg{g    P"  *• 
the  hands  of  the  deceased  Chardin  Morgan  in  his  v*— v— -^ 
life  time  might  be  answered  out  of  his  assets  hy^l^^^Ii"" 
his  personal  representative  James  Morgan^  or  thatAHDCLiBMT. 
James  Morgan  should  set  out  an  account  of  Char- 
din's  personal  estate ;    that  the  award  made  by 
Parry  and  Holt  might  be   declared  void  and  set 
aside;  that  John  Morgan  might  be  compelled  to 
make  out  a  proper  account  of  fees  and  disbursements^ 
and  that  the  same  might  be  referred  to.  the  master 
to  be  taxed ;  and  that  Lewes  on  paying  what  should'^^^^* 
ie  found  due  to  the  said  defendants  on  the  said  ^e- applying  only 
veral  accounts  might  he  let  in  to  redeem  his  ^^-^l^unts.* 
tates  ;  that  a  receiver  might  be  appointed  till  re- 
demption ;  and  that  an  injunction  might  issue  to 
stay  proceedings  at  law,  and  restrain  the  selling  of 
timber  cut  down,  and  the  cutting  down  more,  or 
committing  waste ;  and  that  the  remaining  timber 
might  be  sold  for  Lewes^s  benefit. 

The  Court  on  2d  July,  1796,  decreed  an  account  Decree,  Jaly 
of  all   dealings   and  transactions   between  Lewes  ^  *^^* 
and  John  Morgan; — and  an  account  of  moneys counu 
received  by  John  Morgan  as  agent  for  Lewes,  and  Mortgage  ac- 
for  the  mortgagees,  Farrer  and  James  Morgan,  and^" 
how  the  same  had  been  applied ;  that  Dep.  Rem^ 
should  tax  John  Moi^n's  bills  of  costs ;  an  account 
of  rents  and  profits  of  the  mortgaged  estates,  and 
of  timber  felled  thereon,  and  on  the  estates  not 
in   mortgage   received   by   John   Morgan  or  any 
person  or  persons  by  his  order  or  for  his  use,  or 
which  without  his  wilful  default,  &c. ;  an  account 
of  the  rents  and  profits  of  Lewes's  estates  not' in 
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March  16, 18,  mortgage  received  by  John  Morgan^  &c. ;  that  all 
1816.  ^"  *  parties  should  have  just  allowances,  and  be  exa- 
'^— — v'^-^  mined  oa  interrogatories  touching  the  said  several 
^^^;7*A  4ocottnt8 ;  that  all  parties  should  produce  on  oatfa^ 
AKD  cLiEWT..  if  rcquircd^  all  books,  papers,  deeds,  evidepces. 
Directions.  ^^^  vouchers  in  their  custody,  &c. ;  and  it  was 
ftnther,  &c»  decreed,  that  if,  in  taking  the  accounts 
and  taxing  the  costs,  it  should  appear  to  the  De- 
WThere  Touch- puty  Remembrancer  that  any  one  or  more  voucher 
up  or  lost?  ^^  vouchers,  in  support  of  any  one  or  more  article 
oaih  of  the      q^  articlcfr  in  the  said  accounts,  and  in  the  bills  of 

party  sdniittcd 

as  to  their  ex- costs  of  the  said  John  Morgan,  was  then  or  were 
S^^t''^     then  lost,  and  could  not  be  found,  then  John  Mor* 
.     .        gan  •  was  required  to  make  oatli  before  one  of  the 
Barons,  or  a  Commissioner  duly  authorised  to  take 
affidavits  therein,  that  such  voucher  or  vouchers 
did  theretofore  exist,  and  of  the  contents  or  purport 
of  sueh  voucher  or  vouchers,  and  that  the  same  had 
been  de^vered  up  to  Sir  W.  Lewes ;   and  the  Dep. 
Rem.  was  armed  with  a  cooMnission  for  the  ex- 
amination of  these  matters  4    and   if  any   special 
nabTrMpai.  ™*^**  should  arisc,  the  Dep.  Rem.  had  liberty  to 
rate  report,     state  the  Same  by  special  or  separate  report ;  and 
'        the  consideration  of  interest  and   other  directions 
were  reserved   until  the  Dep.^  Rem*   should  have 
made  His  general  report ;    and   parties  to  be    at 
liberty  to  apply  to  the  Court  as  there  should  be 
occasion. 

After  some  proceedings  before  the  Dep.  Rem. 
Lewes  ap^ led  to  the  Court  for  an  order  for  a  sepa- 
rate report  as  to  the  mortgage  transactions.     And 
Order,  June    bv  an  order  of  June  20,  1801,  the  Dep.  Rem.  was 

20,  1801,  for     .:  ,  ,  I-     It    1      1- 

separau  report  directed  to  make  a  separate  report  ot  ail  dealmgs 
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and  traiiiactk>DB  between  the  satd  Sir  W.  Lewes  March  15,  is, 
and  John  Moi^n  as  far  as  related  to  the  moneys  isie.  ^   ' 
actually  reeeived  and  paid  on  acoonnt  of  the  niort-  ^"— v^*-^ 
gages  and  judgments  in.  the  bill  mentioned:  andATToit»T" 
also  of  all  and  0very  the  sum  and  sums  of  money  ^"*^"""'- 
received  by  Moi-gan  as  agent  for  Lewegi,  and  for  2^^;^2|^^^ 
the  Defeiiidants  the  mortgagees,  and  when  and  how?^^"g^« 
duch  sura  and  suins  of  money  was  or  were  applied  (Pt^^rd 
U>  their  account ;  and  of  the.  rents  and  profits  of^^^Jj*^^ 
the  mortgaged  estates, ;  and  of  the  tiaibfer  whi<^h  had  ment,  post.) 
been  felled  thereon,  aind  on  the  estates  not  inimort- 
gage  received  by  John  Morgan,  &c. ;  and  aim  of 
the  tents  and  pvoftts  of  the>  estates  not  in  iBortgage  of 
which  John  Morgan  was  or  had  been  impossessiony 
&c..;  and  the  Dep.  Rem.  should. tax  the  costs  of  the 
mortgagees  in  the  ejectments,  and  ako  the  costs 
of  the  judgments,  and*  state  the  amount  in  his 
separate  report* 

It.wBS  represepted  on  behalf  6[  Lewes,  that  the 
Court  must  by  ita  decree  have  meant  that  the  secu- 
rities themselves  should  not  be  admitted  as  evidence 
of  tbemon^  actuaUy.advamoedto  Lewes,  or  Morgan 
as  his  agent,  hat  the  Deputy  Remembrancer  under- 
standing it  diflforetatly^  made  his  separate  report  on 
July  169  1802,  drawn  upon  the  principle  that  the  July  i6>  isos, 
bcsids  and  other  securities    were  evidrace  of  the  ^'!^*'!*";j* 

^  report;  pio- 

meney  actually  advanced  and  paid  on  account  of  the  ceeding  on 
mortgages  and  of  the  judgments,  and  accordingly  that^^rs^- 
Ihat  the  2,400/.  formed  part  of  the  consideration  for  J^^^J^'^'^f 
the  first  mortgage,  and  that  the  1 2,000/.  had  been  the  demands. 
advanced  on  the  mortgages,  and  that  of  the  total 
wins  for  which  judgment  had  been  entered  up,  those 
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lyiarch  Id,  18,  particular  siniis,  for  which  bonds  or  other  securities 
1816.  were  given  had  been  actually  paid. 

*— ">^^-^  To  this  report  Lewes  took  several  exceptions ;  five 
ATTORiTBY^  of  theoi,  which  were  the  only  exceptions  connected 
AnucuBjiT.  with  this  appeal,  proceeding  on  the. principle  that 
L^ei**^°Ihi^  ^*^®  securities  were  not  evidence  of  the  moneys  actu- 
piincipic  that  ally  advanced,  and  objecting  to  the  report  as  to  the 

ihc  securities         ^  '  i.,ii.-  e> 

were  notevi-  2,400/.  on  the  grouud  that,  the  bonds  being  out  of 
^vwwL**^*"**  the  question  as  evidence,  the  several  sums  mentioned 
as  making  up  this  sum  of  2,400/.  never  were  ad- 
vanced at  all  to  Lewes^  or  that  if  they  were,  they  had 
been  advanced  by  John  Morgan  himself  on  a  ge« 
neral  account^  and  oughts  have  made  no  part  of 
the  particular  account  directed  by  the  decretal  order 
of  20th  June,  1801,  which  was  confined  to  moneys 
actually  advanced  on  the  mortgage  and  judgment 
Mortgage      accounts.     On  the  same  principle  the  exceptions 
^^^^[hc*^  ^"^j^*®^  to  the  statement  of  the  advance  of  the 
application.     1,300/.  on  the  mortgage  account,  there  being  no 
evidence,  except  the  existence  of  certain  bonds  for 
1,200/.  of  the  advance  of  that  sum,  which  bonds 
ought  not  to  be  taken  as  evidence  of  actual  advance. 
And  it  was  insisted  that  the  Pep.  Rem.  ought  to  have 
certified  thatonly  8,20g/.  7^«  ^d.  had  been  received 
by  Morgan^  as  Lewes's  agent,  on  .  the  mortgage 
account ;  and  that  Morgan  had  applied  only  7681/. 
5«.  6^.  toLewes's  use,  and  that  the  balance,  528/. 
1^.  7^.  ought  to  be  carried  to  the  general  account 
Exoeptiona         The  Court  of  Exdiequer  by  decretal  order  of  the 
an?"re*JSt      Qth  Feb.  1804,  Overruled  the  exceptions  and  con-* 
a>D(irined,      firmed  the  report. 
Appeal,  order      L^wes  having  appealed  •  firom  this  order   to  thc^ 
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House  of  Lords,  their  Lordships  by  order  9th  Feb.  March  15,  is, 
1807,  in  substance  reversed  the  order  of  the  Court  f^ig.  ^"  ^' 
ofExchequer,  overruling  the  exceptions  and  con- "*— *v^— ^ 
firming  the  report ;  and  then  proceeding  upon  the A^ToaMBy" 
principle  of  a  separate  account,  andjlhat  the  secu*  ^hd  clibht. 
rities  were  not  to  be  taken  as  evidence  of  the  actual  ig^^  j^?^^ 
advance  of  the  sums  for  which  they  were  given,  the  *^'*^*i5c^^* 
order  directed  that  the  Dep.  Rem.  should  review  of  Exchequer. 
his  report^  and  particularly  inquire,  what  sums  ofj^^'j^q^y 
money  were  really  advanced  to  Lewes,  as  and  for  with  a  Tiew  to 
the  (Consideration  of  the  several  bonds  alleged  to  be  ^^^^l^j^^ 
consolidated  bv  the  2,400/.  bond,  and  of  the  several  mortgage  ao- 

.  ....  coant,  and  on 

other  securities  mentioned.  the  pnaeiple 


The  order  of  the  Lords  being  made  an  order  of  Jj^^^^^^^^^j 
the  Court  of  Exchequer,  and  the  Dep.  Rem.  having  ^  be  ukeo  as 
been  ordered  to  review  his  report  accordingly,  other  actual  ad- 
reports  and  orders  were  made  on  the  principle,*  of  JJ"^*"^ 
course,  of  the  order  of  the  Lords,  that  the  securities  tended  settled 
were  not  to  be  taken  as  evidence  of  the  demands  nm^ietTken 
mentioned  in  them,  and  that  the  accounts  were  not"*'**^**- 
to  be  taken  as  settled  accounts,  the  Dep.  Rem.  how- 
ever, still  finding  upon   other  evidence,  that  the 
several  sums  mentioned  in  his  schedules  were  actu- 
ally advanced  in  whole  or  in  part  consideration  of 
the  several  bonds  consolidated  by  the  bond   for 
2,400/.  and  that  the  2,400/.  wa»  by  consent,  on 
delivering  up  the  bond,  made  part  of  the  considera- 
tion for  the  mortgage,  and  generally  that  the  whole 
sum  of  12,000/.  had  been  advanced  on  the  mort-     ^ 
gage  account. 

In  consequence  of  an  order  and  reference  back  of 
May  24,  1810,  the  Dep.  Rem.   by  report  of  June  Report,  isii. 
25,  181 1,  stated,  that  a  sum  of  500/1  had  beenactu<» 


43  CASES  IN  THE  HOUSE  OF  LORDS 

t 

March  u^  Ideally  advaoced  kione  gross  sttin  as  the  oomideratioii 
1816.        ^' for  a  bond  to  ithat  amount,  and  that  the  (^er  sams 
^'  ■■  V    "  ^  mentioned  in  the  -schedules  had  been  actually  ad* 
ATTOKmiT  ^ncQd9  hut  not  as  the  consideratipn  for  the  oth^r 
AKD  cLiBMT.  bouds  consoHdated  by  tibe  bond  for  2,400/.  neiUier 
the  suras  nor  dates  of  >advaAee  corresfxmding  with 
the  securities ;  that  the  2^400/.  was  by  consent  made 
pact;of  the  iconsideration  for  the  first  mortage;  that 
John  Moi^n  had  outof  his  ^wn  moneys  advanced. 
I2i.  llJ.  to. make  up  the  coiisidemtion  of  the  first 
mortgage,  and  190/l^to  make  up  the  consideration 
for  the  second  ;mortgsge»  and  that  the  2^00/.  and 
these  other  small  sums  being  deducted^  the  sum  of 
99^09/.  7«.  id.  .!vas  the  only.mon^  actually  ad- 
mmeed  by  the.  mortgagees  to  Lewes  or  his  agent. 
Excepiictus.by     IVx  this  report  Lewes  took  five  exceptions.    The 
^^^*         fipstjy^as,  that  the  Dep.  Rem*  had  certified*  that^ac- 
icordingito  the  evidence  before  him^  thesum.of500/« 
had  bnea  advanced  as  the  consideration^  for  the  bond 
in  the  report,  mentioiled,  whereas  he  ought  to  have 
certified  that  there  was  no  evidence  before  him  that 
the  money,  had  ever  been  really  advanced  by  Mor- 
"OutofMor-gan  to  Lewes,  out  ofMprgan's  proper  moneys,  aa 
!!  t ey/T'  and  for  the  consideration  of  the  bond.    The  second 
1 1  seems  10     exception  objected  to,  the  statement  that  the  deli- 

signify  no-  .  *  ^    .  _  .  ^  _ 

thing  out  of  vermg  up  of  the  2,40Qi,  was  by  consent  of  Lewes 
admitted  as  part  consideration  of  the  first  mortgage, 
the  Dep.  Hem,  not  having  been  directed  to  give  any 
opinion  as  to  that  point  The  third  exception  was, 
that  the  Dep.  Rem.  onght  to  have  deducted  the 
whole  alleged  consideration  for  the  second  mort^^ 
.  gage,  and  to  have  found  that  8^209/.  7s.  Id.  consti- 
tuted the  total  amount  of  money  advanced  on  the 


what  fund. 
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mortgage  account.    The  fourth  exceptioii  ol^ected  March  15,  ig, 
to  the  report^  inasmuch  as/ it. stated  that  the  whole fgxg.  ^"  '' 
sum  of  ia,000/L  bad  been  applied  by.  Morgan  to  ^      v  ^' 
Liewe&'B  use^  whereas  it  ougbt  to  have  stated,  as  al-ATromiT 
leeedin  the  exception^  tiMt  of  the  S^aOQl.Js.ld.^f^^^^^^'r' 
mortgage  moneys,  only  70&IA  5^9.  6a«»had  been  ap*  have  nothing 
plied  by  Morgan  to  Lewes's  use,  and  that  this  latter  JjJ?^^J„*^* 
aam  was  the  only  mpney  due  from  Lewes  dn  the 
mortgage  account.     The  fifth  exception  related  to 
certain  alleged  omissions  in  the  report  not  necessary 
to  be  slated. 

Three  exceptions  were  also  taken  by  Morgan  to 
this  report,  insisting  that- the  Dep.  Rem.  ought  to 
have  found  that  the  several  sums  were  advanced  as 
the  consideration  for  the  bonds  consolidated  by  the 
S,400/.  bond,  and  that  farther  evidence  had  been 
given  that  the  2,400/.,  and  the  delivering  it  op,  was 
part  of  the  consideration  of  the  first  mortgage. 

The  oause  coming  on  to  be  heard  on  the  report  Order,  July  5, 
and  exceptions,   the  Court  by  order  of  July  **  fn '  LcwoiNi" 
18133  decreed  that  Lewes's  four  first  exceptions  be  four  first  ex- 
rilowed,  and  the  fifth  overruled  ;  and  that  all  the  ^^^°"' 
Defendant's  exceptions  be  overruled  ;  and'  that  the 
D^.  Rem.  should  review  his  report  accordingly, 
and  compute  interest  on  the  8,209/.  7s.  Id.  principal 
mortgage  money.    And  it  was  farther  directed  that  Directions, 
he  should  take  an  account  of  the  rents  and  profits 
of  Lewes^s  estates,  in  mortgage  or  not  in  mortgage, 
received  by  Morgan  or  the  mortgi^ees,  and  also  an 
account  of  money  received  by  them,  or  any  of  them> 
for  timber  cut  down  on  the  estates,  and  set  off  these 
receipts  against  the  principal  and  interest  of  the 
mortgage  money.    And    the    usual    directions  in 
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Marchi6.i8,  taking  such  accounts  were  given.  And  it  was 
1816.  ^^  *  ordered  that  the  Dep.  Rem.  should  be  at  liberty  to 
^*-^\r— ^  proceed  de  die  in  dicm^  and  that  the  cause  should 
attor^y"  be  continued  in  the  paper  of  causes  till  the«coming 
AMD  cLiBVT.  jn  of  thc  Tcport,  until  which  time  farther  directions 
were  reserved.  ^From  this  decretal  order  the  De- 
Appeal.         fendants  appealed. 

It  was  contended  for  the  Appellants^  John  Mor- 
gan and  the  mor^gees,  that  it  was  manifest  from 
the  prayer  of  the  bill,  that  Lewes's  claim  to  reKef^ 
by  being  let  into  possession  of  his  estates,,  was 
founded  on  his  paying  the  whole  of  the  moneys  due 
to  John  Morgan  personally,  as  well  as  the  money 
due  to  the  mortgagees,  or  to  John  Morgan  as  their 
agent,  and  that  such  was  the  meaning  of  the  ori* 
ginal  decree ;  and  that  the  Court  by  that  decree  did 
not  me^n  to  exclude  tlie  admission  of  the  securities 
as  evidence  of  the  advance  of  the  money  stated  as 
the  consideration  for  them,  and  that  the  settled  ac- 
counts ought  to  be  taken  as  such :  and  that  the 
whole  of  the  12,OOOL  ought  to  ^  taken  as  having 
been  advanced  on  the  mortgages.  An  objection 
was  also  taken  to  the  last  decretal  Qrder  on  the 
point  of  form,  that,  on  a  hearing  on  exceptions, 
farther  and  distinct  directions  had  been  given. 

On  the  other  hand  it  was  contended  that  it  was 
clearly  meant  by  the  Court,  that  two  separate  ac- 
counts, the  mortgage  account  and  general  account, 
should  be  taken  ;  and  that  the  order  for  a  separate 
report  on  the  mortgage  account  proceeded  on  that 
ground ;  that  it  was  also  manifestly  meant  that  the 
securities  themselves  should  not  be  taken  as  evi- 
dence of  thc  advance  of  the  moneys  stated  as  the 
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consideration  for  them,  and  that  the  accounts  pur- March  is,  i8, 
-porting  to  be  settled  should  not  be  taken  as  settled  1816. 
accounts.     And  that  a,s  to  the  point  of  forni»  the 
directions  were  conf! 
Court  of  Exchequer. 


directions  were  conformable  to  the  practice  of  the  attorney 


AND  CLIENT. 


Mr  Leach  and  Mr.  Roupell  for  the  Appellants  ; 
SirS.Romlly  and  Mr.Garrett  for  the  Respondents. 

In  the  course  of  the  hearing  the  Lord  Chancellor 
said:  The  court  of  Exchequer,  in  the  decree  of  ^ 

1796^  seems  to  have  proceeded  on  the  principle  in  6  Ves.  48. 
the   case  of  Vaughan   and   Lloyd,   and   to    have 
thought  that  as  Morgan  took  securities  as  he  chose, 
and  advanced  money  as  he  chose,  the  transactions 
ought  to  be  fully  sifted.     But  at  the  same  time,  as 
the  transactions  were  rather  late  in  being  impeached, 
and  as  the  accounts  had  been  in  some  sense  settled, 
they  allowed  Morgan's  affidavit  of  the  existence  and 
import  of  such  vouchers  as  he  had  delivered  up. 
The  principle  in  Vaughan  and  Lloyd  is  this,  that 
where  one  acts  as  agent  for  another  on  the  one  side, 
and  for  himself  on  the  other,  on  account  of  the 
control  which  a  man  of  business  may  have  over  his  Vid.  Cane  t. 
client,  the  Court  requires  that  he  should  make  the  an/e,  vol.  ii! 
transaction  extremely  clear,   and  throws  upon  him  ^^^* 
that  burthen  of  proof,  which,  in  ordinary  cases, 
would  be  on  the  other  party. 

Lord  Eldon.    The   recollection   I  have  of  this  April  1, 1816. 
cause,  in  which  I   was  Counsel,  enables  me  to  re-  " 
present  in   substance  that  Morgan  was  a  middle 
man  between  the  mortgagor  and  the  mortgagees. 
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AprU  1,  I8ie»and  aUo  tlie  separate  agent  of  Sir  W.  Lewes ;  and  I 
/■^""■^Cr^  remember  alsd  that  there  were   two  distinct  ac- 

ACCOUMT.— « 

ATTORNBY  couHts  to  bc  takoQ^  and  your  Lordships  will  per* 
PnytToim  ^ive  that  the  prayer  of  the  bill  is  adapted  not  to 
J^^Jj^^P****^ settled  accounts,  but  goes  to  all  dealings  and  trans* 
oounu.  actions  between  the  parties ; '  and  this  accounts  for 

Decree,  July  the  decree  of  the  Court  of  Exchequer,  and  the 
meaoingofit.  Order  made  in  this  House  in  my  absence,  x  In  mak- 
ing this  decree,  though  it  is  not  expressed  in  the 
most  accurate  language,  it  cotfld  never  have  been 
the  object  that,  in  takifig  the  accounts,  the  fiUtns 
stated  in  the  mortgage  securities  should  be  consi- 
dered as  having  been  actually  advanced,  or  that  the 
sums  stated  in  the  bonds  as  the  consideration  for 
them  were  to  be  taken  as  having  been  actually  ad- 
vanced, and  as  actually  due ;  or  that,  looking  upon 
these  as  settled  accounts,  so  much  was  due  as  a|>- 
peared  to  be  due  upon  these  accounts.  Such  of 
your  Lordships  as  are  femiliar  with  pmceedings  in 
Courts  of  Equity  must  know,  that  if  that  had 
been  the  meaning  of  the  Court,  the  decree  wotjrld 
have  been  framed  in  a  different  manner,  and  you 
would  have  heard  of  liberty  to  surcharge  and  fal- 
sify, and  of  an  account  udder  such  a  mortgage  and 
•  such  a  bond,  to  such  an  amount,  and  of  such  a 
date,  &uii  And  I  know  that  it  was  the  object  of 
8ir  W.  Lewes  to  have  the  whole  of  these  accounts 
opened  up  and  investigated,  relying  on  the  prin- 
Vaughan  v.  ciplc  in  the  case  of  Vaughan  and  Lloyd,  where  the 
Thiiriow/*  Court  of  Chancery,  and  with  great  justice  in  .my 
rVM^48^^*°  opinion,  acted  on  the  principle  that,  where  an 
Attorney  advances  nioney  to  his  client,  tendering 
it  of  his  own  accord,  and  exacting   security,    he 
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may  be  called  upon  to  show  the  actual  advance  of  April  1, 1816. 
the  money  by  otlier.  evidence  than  the   securities  ]^^^^^^^ 
themselves.     I  do  not  wish  to  reflect  harshly  onATroRMBy 
Morgan;  but  it  is  a  principle  of  justice  that  an 
Attorney  so  dealing  with  bis  client,  and  acting  both  Attorney  deaU. 
for  himself  and  his  client^  afatmkl  be  bound  to  sHoWc"^^^'^|^„^j 
that  he  acted  as  well  for  his  client  as  he  did  for  ^ '^f^r 'Hat 

he  acted  as 
himself*  n>uch  for  the 

The  decree  was  in  these  terms  :—*'  that  it  should  1,^;^*^"^,^^^^ 
^  be  referred,  &c.  to  titke  an  aecount  of  all  deal-^i^omi. 
**ing8  and  transactions  between  the  said  Sir  Watkitt^^/"*^  ' 
^  Lewes  and  John  Morgan/'    That  is  one  account. 
But  that  is  not  taken,  and  still  remains  to  be  taken.- 
'^And  also  an  account  of  all,  &c.  sums  of  money 
^received  by  the  said  John  Morgan  as  agent  to 
^^  the  said  Sir  Watkin  Lewes,  and  also  the  De« 
^^fendants,  the    mortgagees ;  and  whed  and  how 
*^such  sum  or  sums  was  or  weirfs*  paidy  qt  applied 
^^  to  their  account  respectively;"  and  then  it  was 
ordered  that  Morgan's  coats  should  be  taxed,  and 
that  an  account  should  be  taken  of  the  rents  and 
profks  of  the  mortgaged  estates,  and.  of  the  timber 
felled  thereon,  and  on  the  estates  not  in  mortgage^ 
received  by.  Morgan,  &c«;  and  of  the  raits  and 
profits  of  Lewes's  estates,  not  in  mortgage,  of  which 
Morgan  was  in  possession,  received  by  Moi^n,  &c» 
&c«    Directions  were  given  for  the  production  of 
books,  papers,  and  vouchers ;  and  then,  from  the  Attorney  ad- 
length  of  time  that  had  elapsed,  and  many  of  theiocUeniraad^ 
accounts  being  in  some  sense  of  the  word  settled,  I  ^,1^^"^^ 
recollect  it  was  pressed  on  the  Court  on  Morgan^s  tween  them. 
behalf,  that  the  vouchers  for  many  of  the  articles  accounts 
in  the  accounts  had  been  given  up  or  lost,  and  the  ^P^"^- 
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April  1, 1816.  Court  therefore  ordered,  ^*  that  if  it  should  appear 
\    ^Tlr    *'  to  the  Deputy   Remembrancer  that  any  one  or 

ACCOUNT.-—  •  r       J  ^  J 

ATToftKET  «  more  voucher  or  vouchers,  in  support  of  any  one 
/  '^  or  more  article  or  articles  in  the  said  accounts, 
challenz^d  for  *^  and  in  the  said  bill  of  costs  of  the  said  John 
of^cS**  "  Morgan,  was  then  or  were  then  lost,  and  could 
as  vouchers  «  not  to  be  found  ;  then  the  said  Morgan  was  thereby 
be^ given  up  ^^  required  to  make  oath  before  one  of  the  Barons^ 
of  the  Mi^  *  ^**  *  commissioner  duly  authorised  to  take  affi- 
admittedasto  '<  davits  therein,  that  such  voucher  or  vouchers  did 

exitleiice  and         >-  ^  i     r>    i 

purport  of  '^theretofore  exist,  and  of  the  contents  or  purport 
»uchvoucher».  u  ^f  gy^jj  voucher  or  vouchers,  and  that  the  same 
''had  been  delivered  up  to  the  said  Sir  Watkin 
'' Lewes,  &c.*' 
Decree  direct-  Now  whatever  may  be  said  as  to  the  language  of 
counto.*^  the  decree,  the  order  subsequently  made  in  thi^ 
House  made  it  m^an  this  ;  that  a  general  account 
should  b^  taken  of  all  dealings  and  transactions 
between  Morgan  and  Lewes ;  and  another  account 
as  to  the  mortgages  where  Morgan  was  acting  as 
Solicitbr  for  moi*tgdgor  and'  moi^tgagees.  The  de-* 
creeisnotat  all  adapted  to  the  ordinary  relief  in 
cases  of  redemption,  but  goes  to  all  dealings  and 
transactions  between  the  parties.  What  may  be 
disallowed,  however^  in  the  account  between 
the  mort^gor  and  mortgagees  may  yet  be  al- 
lowed in  the  account  between  John'  Morgan  and  Sir 
W.  Lewes.  It  is  important  in  the  first  place  to 
clear  the  mortgage  accounts,  and  then  the  general 
accounts  may  be  taken  ;  and  I  cannot  help  thinking 
that  this  must  have  been  the  object  of  the  Court  of 
Exchequer  in  calling  for  this  separate  report,  which 
does  not  appear  to  me  to  go  to  the  general  account, 
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bttt  only  orders  a  separate  report  of  all  dealings  and  April  1, 18I6. 
transactioDS,  so  far  as  relates  to  this  subject  of  the  ^'"**>^^*^ 

ACCOUHT.-i— 

mortage    account,   and  that  the  general    account  attorkby 
therefore  still  remains  to  be  taken.     The  separate ^*''^*^"*'^- 
report  goes  also  to  the  judgments^,  and  there   is  no 
exception  to  it  in  that  respect. 

Then  this  House  made  this  order  {reads  itj  'oide  Order  of  tht 
ante).  Now  on  this  I  have  to  observe,  that  it  is  Lord  "1  go? ; 
an  order  which  has  no  reference  to.  the  general  ac-*"^"*"^®^"*' 
count,  and  whatever  becomes  of  this  2,400/.,  this 
order  merely  relates  to  whatever  part  of  it  is  to  be 
carried  to  the  account  under  the  separate  report,  and 
not  to  what  might  be  due  under  the  account  of  the 
general  dealings  and  transactions.  Then  the  order, 
proceeded  on  the  ground  that  the  securities  were 
not  to  be  taken  as  evidence  of  the  actual  advance  of 
the  money  stated  as  the  consideration  for  them,  and 
such  an  order  could  not  have  been  made  unless  the 
matter  had  been  so  understood  ;  for  if  the  accounts 
were  to  be  taken  upon  these  bonds  as  bonds,  it 
would  have  been  so  directed.  But  there  is  hardly 
one  of  the  accounts  that  do  not  falsify  the  bonds, 
and  the  instruments  being  so  falsified  cannot  be 
admitted  as  evidence  of  the  demand. 

Your  Lordships  will  recollect  that  it  was  argued,  Objection  in 
that  this  last  decretal  order  of  the  Court  of  ExcheuP^;"4^f/^'"^ 
.quer  was  wrong  in  giving  the  directions.     But  I  do  founded, 
not  think  that  objection  well  founded,  the  hearing 
being  on   exceptions  to  the   separate  report,  and 
the  directions  relating  to  that  only.     There   is'  no 
direction  as  to  the  judgments  ;  but  I  do  not  think 
that  they  form  a  necessary  part  of  this  account. 

Let  it  be  observed  that  all  we  are  doing  now  is, 

VOL.    IV.  E 
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April  1,1816.  disallowing  these  suras  as  items  in  the   mortgage 
^^"^'^^^'^^^  account ;  and  it  does  not  follow  that  the  suiqs.  may 

AOCOUMT.—  ,  *  . 

ATTORKEY  uot.  stili  bo  fouod  duc,  though  not  on  this  accounts 
AMDcuMT.  rpjj^  Q^^^^  of  ExchequcF  and  this  Hoqseh^ve  said 
that,  as  it  was  pretended  that  this  29400/.  was  a 
charge  on  the  estates,  there  ought  to  be  an  inquiry 
as  to  how  and  when  it  was  paid ;  and  if  it  was  not 
^  paid  as  represented,  this  IJouse  was  opinion  that, 
though  it  might  be  brought  into  the  genial  ac^unt 
of  all  dealings  and  transactions,  it  wa$  not  to  be 
considered  as  one  of  the  items  in  this  separate  mort- 
gage account.  Then  I  say  that  no  prejudice  is 
done  to  Morgan  as  to  this  2,400/.,  or  as  to  thp 
judgments;  for  if  the  money  was  advanced  at  any 
time,  justice  may  be  done  in  the  general  account* 

With  respect  to  the  timber,  if  the  mortgagee  is 

in  possession  he  must  account  for  the  timber  felled 

ou.tbee^tes.    The  mortgagor  cannot  cut  timber^ 

as  he  thereby  lessens  the  security  of  the  mortgagee.; 

and  Sir  W.  Lewes  could   not  enter  without  being 

Morgan  Bot    a  trespasser.      Then   Morgtm  being  solicitpr  for 

thetimlw  for^  ^^^^8*^8^'"  ^^^  mortgagee,  and  a  sort  of  middle-i 

hisownpri-    man  between  the  two,  is  he  to  turn  himself  into  a 

creditor,  of  Sir  W.  Lewes  so  as  to  take  th^  timber 

for  his  own  private  debt  r    It  is  not  to  b^  endufed. 

In  my  judgment^  therefore^  the  decretal  order  is  in 

substance  right,  and  may  be  affirmed  with  some 

alteration?  in  the  exceptions  and  directions,  which 

will  be  easily  made,  if  we  agree  in  the  genCiral  view 

of  the  case. 

Lord  Redesdak.  The  understanding  which  the 
House  had  of  the  case^  when  it  made- the  order  of 
1807,  was  clearly  what  the  noble  Lord  has  ex- 
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pressed;  and  this  is  conformable  to  the  principles  April  1/1  sie. 
of  £quitr  recognized  in  a  similar  case.     Morgan  '^-'■■n'-^=-^ 

.  ACCOUNT.— 

aoted  in  two  characters,  being  employed  by  Lewes  AxroRNEt 

both  as  tolicitor  and  general  agent ;  and   the  chief '^*'^  chekt. 

qoestion  arose  upon  a  principle  particularly  applica 

Me  to  attorney  and  client.     If  A.  lends  to  B.  1 ,000/.  Attorney  and 

for  instance,   actually  advancing  the  money,  andpl**"!^ 

takes  a  bond,  there  is  an  end  of  the  transaction  so  Agent. 

iar,  and  the  bond  is  the  security  for  and  evidence  of 

the  debt.     If  A.  advances  money  to  the  agent  of  B* 

and  takes  the  security  of  B.,  his  security  is   the 

evidence  of  bis  debt,  and  he  has  no  eoncern  with 

the  trimsactions  between  B»  and  bis  agent.     If  a 

banker  advances  to  one  ],000/.  on  bond  in  this 

Way,  that  be  carries  it  to  the  credit  of  the  borrower 

instantly  to  be '  drawn  for  as  money  which  is  his 

cosh  as  much  as  any  other  part  of  his  cash,  the 

bond  is  evidence  of  the  debt,  the  subsequent  pay- 

mieots  being  items  in  the  general  accounts.     But  it  JaiSTa  bo*^ 

an  agent  obtaihs^a  bond  from  his  principal  by  a  mis- from  hit  prin- 

representation^  then,  as  the  nature  of  the  dealings  re^enudon 

are  rtot  the  satn*,  the  bond  cannot  be  produced  acr**'^  bond  is 

.  ^  rill  rwn         -1  n  notevidenccof 

evidence  of  tbe  debt.     Then  in  the  case  of  an  attor^-tliedebt;  and 
ney  \#ho  id  both  agent  and  adviser  he  is  liable  to  aSing*^^ 
more  strict  rule,  and  every  shilling  must  be  proved, "?*°^^°^  *<^- 

,,       ,.  .,  3    f  i-rm  1     vtser  If  liable 

or  the  client  IS  bound  for  nothing.     That  was  thetoamorettrict 
situation  in  which  Morgan  and  Lewes  stood.  !!^^^' 

__,  i_      -  J  «      1        <  Thcmort- 

The  mortgagees  having  advanced  the  money  to gagees,  having 
Joht)  Morgan  as  agent  for  Lewes,  they  had  n^thingJ^Jj^^^^J  Jj* 
to  do  with  the  subsequent  application  6f  tbe  moncy,ag«°to^^he 
whether  it  was  applied  to  ^e  use  of  Lewes  or  not  ;had  nothing 
and  I  say  that,  because  in  the  language  of  one  of;^^^^^^;'^^ 
tbe^iMeptions  some  doubt  is  expressed  whether  it^auon. 

E  2 
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April  1, 1816.  was  all  applied  to  the  use  of  Lewes.     That  may  he 
^^       ^^^"^  the  fact,  and  it  may  be  a  material  question  as  be- 

ACCOUNT. —  '  ^  T»  I 

ATTORKET  tween  Morgan  and  Lewes.  But  the  trustees  are 
AHD  CLIENT,  ^^titled  to  have  8,209/.  accounted  for  to  them  as 
.principal  mortgage  moneys.  The  object  of  the  order 
for  the  separate  report  was  to  deal  with  the  trustees 
as  far  as  they  were  mortgagees,  because  it  was  a 
great  point  with  Lewes  to  get  possession  of  his 
estates,  of  which  the  mortgagees  had  been  in  posses- 
sion since  1779,  and  they  had  nothing  to  do  with 
the  general  account. 

Then  what  are  the  sums  secured  by  the  mort-* 
Attorney  and  gages  ?  Where  one  is  attorney  and  agent  he  is  bound 
keep  ^gular   to  keep  regular  accounts,  and  if  Morgan  had  done 
accoanu.       ^^^  some  credit  might  under  the  circumstances   of 
this  case  have  been  given  to  the  books.     But  he  did 
not  keep  such  accounts ;  and  if  he  suffers  any  loss, 
it  is  owing  to  his  own  neglect  in  not  keeping  such 
accounts  and  vouchers  as  every  prudent  man  ought 
to  do ;  and  it  is  impossible  to  put  the  man   who 
does' not  deal  i'egularly  upon  the  same  footing  with 
Vaughan  v.    him  who  does.  In  the  case  oiVaughan  v.  Lloyd^  the 
J^^y^' *' Attorney  dealt  exactly  in  the  same  way,  Vaughan 
being  in  Lloyd's  hands,  exactly  as  Sir  W.  Lewes 
was  in  the  hands  of  Morgan.     I  was  counsel   for 
Lloyd,  and  I  really  believe  he  did  suffer  some  loss  ; 
but  that  was  owing  to  his  own  neglect  in  not  keep- 
ing regular  accounts  ;  but  I  believe  he  suffered  no 
great  loss  on  an  account  which  was  cilt  down  from 
about  30,000/.  to  g,000/.    There  can  be  no  safety  in 
the  common  transactions  between  man  and  man,  if 
the  fact,  that  I  have  not  kept  regular  accounts,'  is  to 
enable  me  on  my  own  assertion  to  charge  another. 
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The  settled   accounts  in  this  case  confute  them- April  i,  iaj6. 
selves.     So  we  cannot  presume  that  any  sums  were  ^^^|^^J73! 
advanced,  except  such  as  appear  to  have  been  so  byArroRVET 
receipts  and  evidence,  independent  of  the  ^^^stru-^^^j^  "^^* 
ments.      The  decree  of  the   Court  of  Exchequer  counu. 
therefore  proceeded  on  a  right  view  of  the  subject, 
and  the  order  of  J  807  was  also  right ;  and  this  last 
order  of  the  Court  of  Exchequer  proceeds  generally 
on  a  right  view  ,of  the  case,  though  the  Court  over- 
looked some  circumstances.     Then  as  to  the  ques-  Objection  on 
tion  of  regularity,  the  cause  standing  in  their  paper,  ^'°^^i  °"" 
and  the  order  being   made  on   the  ground  of  the  ^^^'^n^^*- 
separate  report,  and  of  the  exceptions  to  that  re- 
port, it  appears   to  me  to   be  generally  a  proper 
order.     The  timber  account   might  discharge  the 
mortgage  account.     As   to  the    judgments,    they 
seem  to  have  been  included  in  the  order  for  the 
separate  report  only  because,  in  case  it  had  been 
necessary  to  resort  to  that,* the  mortgagees  might 
have  an  equity  upon  them  to  stand  in  John  Mor- 
gan's place  in  his  account  against  Lewes. 

Lord  Eldon  (C.)  What  do  you  think  of  Mor- 
gan's  taking  the  timber  in  execution  ? 

Lord  Redesdale.  I  clearly  think  the  produce  ofProdaceofihe 
the  timber  must  be  applied  in  discharge  of  the  mort-g^^Jd  iJJ^djt- 
gage  account,  and  never  can   be  taken  by  Morgan  ^na^rgc  of  the 

^  &  »  /  &       roorlgagc    ac 

for  his  own  private  account.  count. 

Lord  Eldon  (C.)  I  repeat  that  this  record  ap- 
pears to  me  to  open  and  establish  this  principle, 
that  when  an  attorney  takes  it  upon  him  to  take 
securities  from  his  client  which  do  not  express  the 
real  nature  of  the  transaction  it  is  incumbent,  pn 
him,  by  other  evidence  than   the  securities  them- 


64  CASIES  IN  THE  HOUSE  OF  LOfiDS 

Api\li>t3iC.  selves,  to  prove   what  was  the  iwl  nature  of  the 
"J-X^ "     tr^Ds^ction,  and  what  sums  were  really  advanced. 

AW  cLiiiyr.  j)q^^^i^i  ^rder  of  the  Court  of  Exchequer  of  July 
5,  1913,  affirmed  as  to  the  allowing  of  the  first  exi- 
qept-lQj^  in  so  far  as  it  went  to  the  certification  that 
th^  500/*  was  actually  advanced  as  the  consideration 
for  the  bond  ;  reversed  as  to  the  allowance  of  the 
rest  of  the  first  exception,  which  was  over^ruled 
without  prejudice  to  any  question  that  might  arise 
on  the  general  account ;  affirmed  as  to  the  allow- 
ance of  the  second  and  third  exceptions ;  affirmed 
also  as  to  the  allowance  of  the  fourth  exception 
with  a  variation,  so  as  to  bring  it  within  the  prin- 
ciple that  Lewes  should  pay  to  the  mortgagees 
whatever  should  appear  duie  on  the  mortgage  ac- 
county  without  prejudice  to  any  question  that  might 
aris^  on  the  general  account ;  and  so  far  as  not  re- 
versed or  varied^  affirmed  generally. 

Agent  for  Appellants,     -^ — 
Agent  for  Respondents,  Hubersty. 


IRELAND. 

APPEAL   FROM  THE   COURT  OF  CHANCBRV. 

CoLCLOuGH — Appellant. 
BoLGER  and  others — Respondents* 

March  so,  92;  A.  TENANT  for  life  under  a  marriage  setdement,  reminder 
June  28,  IS  1 6.    ^p  yg  g,^  ^^  q^^  ^^^3  [n  xaj}^  ^^  power  to  A.  to  lease 
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at  the  best  rent  for  thirty-one  years  or  three  lives  in  pos-  March  so,  iS3 ; 
session,  without  taking  fines,  &c.  makes  leases  at  an  under  Juoess,  1 8 1 6. 
value,  taking  fines,  &c.  and  grants  annuities  for  lives  of  ^"^ ^"  —  ^ 
the  grantees  in  violation  of  the  power.     Suit  in  1772  by  fraud.— 
incumbrances,  and  the  usual  decree  made ;  the  son,  re-  g^^^^^^"*^ 
mainder-man  in  tail,  being  then  an  infant  eleven  years  of  ^^^,  vo?* 
age.  Master  reports  amount  of  the  incumbrances,  without  protbctbd, 
stating  yearly  value  of  the  estates,  or  the  parts  proper  to  be  though 
sold,  tnough  directed  to  do  so  by  decree,  and  no  exception  ^adb  uvdbr 
taken  by  A.  or  any  person  for  the  infant.     Sale  before  ^^^^^"^  ^^^ 
Master  of  part  of  the  lands  to  B.  at  an  undervalue,  by  col-  £qui".  ^ 
Ittsion  and  management  between  B.  and  A.  and  A.'s  tigent, 
each  of  whom  take  some  advantage  from  the  transaction 
to  the  prejudice  of  the  infant  entitled  to  the  inheritance; 
B.  being  cognizant  of  the  leases  and  annuities  in  violation 
of  the  power  and  of  the  whole  circumstances.    A.  dies  in 
1794,  when  the  son  was  prisoner  in  France.     BiH  by  the 
son  in  I860,  to  set  aside  the  sale  as  fraudulent  as  against 
him,  and  the  above  circumstances  in  evidence.     Bill  dis 
misftedin  1808,  in  Ireland;  but  the  decree  reversed  by  the 
House  of  Lords,  and  the  sale  set  aside  as  fraudulent 
as  against  the  son. 


1  HE  Appellant^s  fetber^Sir  Vesey  Colclough,  on  1766.  ShVe- 
the  death  of  his  (Sir  Vesey's)  grandfather,  Cssar  Col-  Stitie/to"«. 
doughy  in  1766,  became  entitled  to  an  estate  tail  ^^*  ^»^- 
lit  the  estates  of  th^  Colclough  family,  in  Ireland, 
comprising  the  manor,  town,  and  lands  of  Tintern, 
and  town  and  lands  of  the   Mocurry  or  Duffrey 
estate,    with  their  several   sub-denominations  and 
appurtenances  in    the  county   of  Wexford ;    and 
also  in  the  impropriate  tithes  of  several  parishes  in 
the  manor  of  Tintern,  and  other  parishes  in  the 
counties  of  Wexford  and  Carlow,  subject  to  certain 
portioiis  ibr  daughters  of  Csesar,  the  grandfather^ 
and  other  incumbrances,  amounting  altogether  to 
14,0CX)/. 
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March  20,28;  Sir  Vescy  intermarried,  in  1767,  with  Catherine, 
/  the  daughter  of  John  Grogan,  of  John's  Town,  in 
FRAUD.—  the  county  of  Wexford  ;  and  in  consideration  of  the 
8ALEr"o^^B8-™*''"*g^>  ^nd  4,000/.  portion  with  the  wife,  the 
TATBs  NOT     abovemcntioned  lands  and  tithes  were,  by  deeds  of 

FROTBCTBO,  ^  •      i 

THOUGH        lease  and  re-lease  of  June  12  and  13,  1767,  strictly    . 
corouro7I  settled  to  the  pse  of  Sir  Vesey  for  life,  and  to  his 
DBCREB  iw     grgt  and  other  sons  in  tail  male  in  the  usual  course 

BQUITT. 

1767.    Mar-  of  family  settlements.  Sir  Vesey  covenanting  that 
"T^ttf '^  ^'  *^®  incumbrances  did  not  exceed  1 4,000/. 
mcnt.   SirV.     The  settlement  contained  a  power  to  Sir  Vesey 
^^illodeVto'^o^^'^ise  the  lands  and  tithes,  &c.  comprised  in 
fim  and  other  it  J  for  any  term  not  exceeding  three  lives,  or  thirty 
FbwertoSir  ^^^  years  in  possession,  and  not  in  reversion,  re- 
Veseytode-   niainder,  or  expectancy,  provided  there  should  be 
rent,  &c.  and  reserved  <)n   every  such  lease   the  best  and  most 
ingfin«!*  '  iniproved  rent  that  could  be  reasonably  obtained 
for  the  same,  without  taking  money  or  any  thing 
by  way  of  fine  for,  or  in  respect  of,  such  leases. 
July  7>  17^.      This  settlement  was  registered  July  7^    1767» 
lfs\S!"''^P*»'^8"«^nt  to  the  statute  6  Anne,  and  in  Trinity 
term  in  the  same  year  a  fine  was  levied,  and  a  re- 
covery su&red  of   the   hereditaments  mentioned, 
to  the  uses  of  the  settlement  pursuant  to  a  cove- 
nant contained  in  it. 
Two  children      There  were  two  children  of  this  marriage,  Caesar 
AppeiianftheColclough,  the  Appellant,  and  John,  his  younger 
eiaestsou.      brother. 
Sir  Vesey  be-       Sir  Vesey  neglected  to  keep  down  the  interest  of 

.    comes  di8-  .  /  ^  . 

slpated  and     the  mcumbrauces,  •r  any  part  of  it ;  and  it  was  in 

hTs^iVc"S*''«vi<ience,  and  stated  by  the  Lord  Chancellor  (whose 

sunces.         statement  of  the  case  is  here  followed),  to  be  indis* 

putably  clear  on  that  evidence,  that  Sir  Vesey  CoU 
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dough  after  his  marriage  became  improvident  and  March  9o,S8; 
extravagant,  and  gave  himself  up  to  excessive  dissi-  °°^^>^    ^* 
pation^  and  thereby  became  extremely  embarrassed  fraud.— 
and  distressed  in  bis  circumstances.  8alr?of  m^ 

Amongst  other  denominations  of  land  within  theTATss  not 
manor  of  T^ntem,  were  the  lands  of  Nash,  CIoo-thouob    ' 
nagh,   and   Garryduffe,  which  were  contiguous  to^^o^^^^opA 
the  demesne  and  residence  of  the  family,  and  were  dbcrbb  of 
from  their  local  situation  and  good   quality  very'^""*' 
valuable. 

It  was  alleged,  and,  as  observed  by   the  Lord  Le&Ms  and an- 
Chancellor,  established  in  evidence  that  Sir  Vesey  b^str^^y 
had,  subsequent  to  the  settlement,  executed  'eases  Jj^J'^^^J^®^^  ^ 
of  the  lands  of  Nash  and  Cloonagh,  and  of  the 
impropriate  tithes  of  several  parishes  at  an  under- 
value, and  had  taken  fines  for  some  of  the  leases ; 
and  amongst  others  Sir  Vesey  executed  two  leases 
to  one  John  Hill,  a  person  who  had  been  employed 
by  Sir  Vesey  as  his  agents  one  dated  September  18, 
17799   of  the  entire  lands  of  ClooTiagh  for  three 
lives,  at  80/.  per  annum,  which  lands  were  at  that 
time  in  possession  of  tenants  under  old  leases  at 
104/.  per  annum,  and  in  1779  ^^re  worth  200/.  a 
year;   and  the  other  in    17^1,    of  112   acres   of 
the   lands   of  Nash    at  50/.    a  year,    which    was 
not  half  the  value,  and  which  lands  had  been  let  by 
Sir  Vesey  in  1776  at  7^/-  13^.  a  year,  of  which  lease 
Hill  was  assignee  when  he  obtained  the  lease  of 
1781. 
Sir  Vesey  had  besides  granted  several  other  leases 
.  at  an  undervalue,  and  being  merely  tenant  for  life 
had  granted  annuities  or  rent-charges,  one  of  them 
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Marofa80,9s«fQr  a  trifling  consideration,  and  the  dtfaei^  for  tbe 
V*    ^*_^/life  of  tbe  per»on  to  whom  it  wa«  gi*anted. 
FRAUB.-*^  Iq  or  about  the  year   J7799  and  from  that  to 

8AW0F  »6^  1789,  Sir  Vesey  employed  a  person  of  the  name 
TATEB  NOT  of  Garrett  Kavanagh  as  receiver  of  his  rents,  luid 
THOUGH  m  some  sense  as  matiager  and  steward  of  his  pro-» 
r^ooR^oF**  P^^y  »  *"^  '^'®  person  was  much  concerned  in  the 
DBquB  IV     transactions  which  formed  the  subiect  of  complaint 

EQuiTX.  .       1  .  or 

Garrett  Kara.  >f^t*^"C*"»^ 

na^h,  SirVe-  On  July  24,  1772,  a  bill  was  filed  in  the  Court 
^nd  agent. ^  "^  <^f  Chancery,  in  Ireland^  by  Joseph  Johnson,  who 
1772.  Bifl  by  bad  intermarried  with  one  of  the  daugbtel^  of  Sit 

loeuiiibran-  . 

dersforpay-  Vescy's  grandfather,  and  by  other  incumbrancers 
'"^°''  upon  the  lands  comprised  in  the  settlement  of  1767^ 

praying  an  account  and  payment  by  sale  of  a  com-» 
^^®-  ^^'^petent  part  of  the  estates  or  otherwise.  By  decree 
toMasterto  made  in  that  cause  in  1778,  it  was  referred  to  the 
count^  tore-  M^ter  to  take  an  aocount  of  tbe  debts  and  incum-^ 
^r^T^2  brancea  affecting  the  estates  comprised  in  the  settle^ 
etutet^  aod  oient,  aiid  to  report  what  was  the  yearly  value  of 
mo8t|lropJr  the  ^States,  and  what  the  most  proper  parts  to  selL 
to  be  sold.  To  this  suit  the  Appellant,  eldest  son  of  Sir  Vesey, 
Ve^'seldwt'*^*'  ^  neccssary  party,  but  being  then  an  infadt  of 
son,  then  an   only  eleven  years  of  age,  the  care  of  his  interests 

fell  into  the  hands  of  other  persons. 
Master  reporu     The  Master  reported  the  amount  of  ll)e  debts  and 
cumbranc^  incumbrances,  but  not  the  yearly  value  of  the  es* 
bat  not  yearly  tates,  nor  the  parts  most  proper  to  be  sold  ;  and  in 

value  norparu^        '  ^      ,    _       ^     '^  _     ,         V  •   i.    i_ 

proper  to  be    June,  17B0,  a  final  decree  was  made  by  which  the 

1780  D        debts  aod  incumbrances  mentioned  in  the  report, 

for  payment  then  amounting  to    25^680/.    a  considerable  part 

of  which  was  made  up  of  accumulation  of  interest^ 
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vrttr^  4eorefid  pbtrgsf  on  the  estates  t  and  it  vras  ds'Man^so.M; 
creed  thstt  tjb^  same  pboiild  be  paid  in  three  monthB,  '     / 

or  otb^rwi^e  that  a  competent  part  of  the  estates  frauo. — 
phoul4  h^  sqW  to  pay  off  the  incumbrance.  sALBs^orM^ 

Und^r  thi9  decree  certain  purchases  were  madcTAXB*  var 
of  tfaQ  landf  of  Naah,  Cloonagh,  and  Garryduffe^THOMH 
by  a  gentleman  of  the  name  of  Henry  Houghton,  ^"JJ^^J" 
which  purohaaes  it  was  the  object  of  the  Appellant dbcubiw 
in  thia  suit  t^  set  aaide  as  fraudulent  against  h^^^-sfi^l^^eT  de- 
3esi4ies  tbei90#  tb9  tithes  of  certain  parishes  werccree. 


purchased  for  Houghton»  and  the  tithes  of 
parish  in  such  a  manner  as  that  Houghton  became 
entitled  to  a  moiety,  and  a  person  of  the  name  of 
Philip  Roche  to  the  other  half. 

Sir  Vesey  died  in  1794,  when  the  Appellants  his  i794.  Death 
eldest  son,  was  a  prisoner  in  France*  Upon  discoi- 
vering  the  manner  in  which  his  interest  had  been 
neglected  in  this  transaction,  and  what  be  ceuiOeived 
to  be  the  fraud  in  the  proceedinn,  be  in  1800  filed  ;?w-  BUI  by 
hi3  bill  m  the  Court  of  Cbaneery,  m  Ireland,  to  setaaidethesale. 
aaide  the  sales  as  fraudulent  against  him.  In  this 
suit  Mary  Bolger,  widow,  devisee  and  sole  execu- 
trix of  the  above-mentioned  Henry  Houghton,  de* 
ceased,  and  also  widow  of  Richard  Bolger,  de- 
Ceased^  whom  she  married  after  Houghton's  death, 
Margaret  Kossitor,  widow  and  representative  of 
James  Rossitor,  who  had  some  concern  in  the  trans- 
action, Philip  Roche,  and  Thomas  Richard  Hough- 
ton, heir  at  law  of  the  said  Henry  Houghton,  were 
made  parties  defendants. 

*  It  was  in  evidence  for  the  Appellant,  by  admission  Evideocc. 
in  Mary  Bolger'd  answer,  and  by  deposition  of  wit- 
nesses, that  Sir  V^sey  had,  soon,  after  his  marriage. 
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March  80, 99;  and  till  the  time  of  his  deaths  been  a  dissipated 
-^^V         ^^^9  ^^^  embarrassed  in  his  circumstances.     It  was 
FRAvi>.*       also  in  evidence  that  he  made  many  improvident 
Ialei^of  B8^^^^   unjustifiable  dispositions  and   conveyances  of 
TATBsvoT  ,  the  family  property ;  and  that  the  trustees  under 
THOTOH    '    the  settlement  had  not  been  sufficiently  attentive  to 
MADB  uMDER  j^^  intcrcsts  of  the  Appellant ;  that  Sir  Vesey  took 
DBCRCB IV     fines  on  making  leases,  and  made  them  at  an  under- 
BQQiTT.        value ;  that  Garrett  Kavanagh,  Sir  Vesey's  agent 
and  manager,  had  great  influence  over  Sir  Vesey, 
and  was  a  dissipstted,  extravagant,  and  necessitous 
man,  and  liot  of  very  respectable  character ;  and 
had,  soon  after  1 76/9  obtained  a  lease  from  Sir  Vesey 
at  an  under-value;  that  Ravanagh  corresponded  with 
Houghton  on  the  subject  of  the  purchases  in  ques- 
tion, and,  soon  after  they  were  completed,  obtained 
from  Houghton  a  valuable  lease  of  part  of  the  pro- 
perty, which  interest  Ravanagh  sold  for  1100/.  and 
that  Ravanagh  also  soon  after  obtained  loans  of  con- 
siderable sums  of  money  from  Houghton,  which 
Houghton  never  attempted  to  recover  during  Ra- 
vanagh's  life  time  ^  and  also  that  Sir  Vesey  was  to 
receive,  and  did  receive,  money  for  himself  for  per- 
mitting the  sales  at  an  under-value ;  and  that  Sir 
Vesey  was  at  the  time  of  the  sales  in  a  state  of  par- 
ticular embarrassment  and  distress  in  his  circum- 
stances. 

For  the  Respondents  it  appeared  in  evidence  that 
Henry  Houghton  had,  soon  after  his  purchase,  ap- 
plied to  the  Court  to  set  aside  the  sales,  or  some  of 
them,  6n  the  ground  of  misrepresentation  on  the 
part  of  Sir  Vesey  and  Ravanagh  ;  and  it  appeared 
that  the  biddings  were  opened,  Houghton  engaging 
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to  offer  as  much  as  before,  and  he  again  became  the  Murohs6««s> 

purchaser  at  the  former  price.     It  was  in  evidence  ^  _  J     / 

also  that  Henry  Houghton  was  a  man  of  respectable  fravd.—     i 

character,  and  one  not  likely  to  be  concerned  in  a  J^J^m  o"ijh 

fraud.      There  was   some  evidence  also  that  theTATM»oT.   . 

price   was  a  iair  one,  especially  as  to  the  tithes,  tbovob     ' 

which,  from  the  combinations  in  Ireland  in  1784-5*6;  ^j*f*  "??* 
'  '  '  COLOUR  or  A 

against  the  payment  of  tithes,  were  then  of  low  dbcrbb  im 
value. 

The  cause  having  come  on  for  hearing  before  isos.    ^m 
Lord  Chancellor  Manners  in  Hil.  Term,  1808,  the  dUmisied. 
bill  was  dismissed  without  costs;  and   from  that 
decree  of  dismissal  the  Plaintiff  appealed.  Appeal. 

It  was  contended  for  the  Appellant  that  Henry  Maich so, », 
Houghton  could  not  but  know  that  the  leases  had  |5J^^  ih^*"" 
been  made  at  an  upder-value  by  Sir  Veisey,  and  Hoote  of 
were  therefore  a  iraud  on  the  son  ;  and  that  a  pur- 
chaser y^M  as  much  bound  to  examine  his  title  in  a 
sale  before  the  Master,  as  in  the  case  of  a  sale  else- 
where, and  that  a  sale  before  the  Master  gave  no 
particular  authenticity  to  the  title  ;  and  that  it  was 
clearly  a  case  of  fraud  and  collusion,  where  all  the 
parties  derived  some  benefit  from  the  transaction  at 
the  expense  of  the- remainder-man. 

On  the  other  side,  it  was  urged  that  the  proceed- 
ings in  the  Court  below  had  been  perfectly  regular, 
and  that  it  would  be  dangerous  to  disturb  purchases 
made  under  decrees  of  Courts  of  £k]uity  ;  that  the 
price  was  not  inadequate,  and  that  Cornelius  Grogan, 
the  maternal  uncle  of  the  Appellant,  and  a  party  to 
the  settlement,  having  been  made  a  party  to  the  suit 
of  177%  the  interests  of  the  infant  remainder-man 
had  not  been  neglected. 
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Mmh9D,«4}     L4ird  Eldon  (C.)    Is  it  the  prstcitice  it)  Ifelflnd  in 
am    ^n»i#..  ^j^^^^  ^^^^  ^^  ^^^  ^1^  iDfarit  when  be  domes  of  age 

vRAi».-»«  an  opportunity  of  showing  cause  against  the  decree? 
IIlSr'oF^  ^ord  Redesdak.  I  believe  that  is  a  p6irtl  to 
TATM  MOV  wbicb  they  have  paid  littJe  attention*  There  bAte 
TBOU0S  been  decrees  \ybere  that  was  «iot  done,  and  I  re-^ 
***"  '"Tk  n*®to^^>  I  observed  o»  ibat  oirciimfitance^  and  gav^ 
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DBcxBB  IV     tbe  opportunity.  In  this  eacse  Sir  Vesey  was  tenant 

Irish  practice  '^^  '*^^»  ^°*^  ^®  Appellant  was  the  remaindep-manr 

aiitouifaiitt    in  tail ;  and  in  such  a  cMe  id  this  country^  the 

wbetf  o?agB    Ptoiainder-man  in  tall  having  been  an  infant  at  th# 

i^ctiMTheir  ^^°*®  ^  ^^^  decree,  he^  would^  when  he  came  of  age, 

iDteresti*        have  been  called  upon  to  convey,  a^d  might  show 

for  caase  against  the  decree  that  his  interest  bad  not 

been  sufikiently  attended  to,  and  he  might,  if  he 

thought  proper,  file  a  fresh  answer  to  the  bill. 

Sir  S.  RofMfy  and  Mr.  Leach  for  Appc^llant; 
Mr^  Jffart  and  Mr.  JVetherell  for  Respondents. 

Jadgment,  L^rd  £ldon  (C  )  (after  stating  the  (iAstf  a^  ab6Vte). 
"***  '  '  The  question  beiow  in  this  caute  wa^  whether  the 
puruhsMsr  were^  efieote({  undi^r  su^b  cireu^standesf  of 
undue  managemenit,  as  to  i^uce  the  Court  at  the 
ifystance*  of  tbis^  Appellant,  who^e  iAhevitance  was 
injured;^  to  consider  the  sale  as  againsft  bilnr,  as-^in 
that  sense  in  which  a  Court  of  EquiQr  attaches  to 
the  word^-frauAilent*  The  Lord  Chancellor  of 
Ireland  thoug'ht  that  thoy  were  not,  afnd  the  bill 
was^  dismisseid,  I  believe,  without  coifts.  And  the 
question  now  is  whether  that  decree  of  dismissal 
wa»  right 

S^no  pro-      A  great  deal  has  been  said,  and  justly  said,  re- 
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specting  the  danger  and  hazard  of  setting  aside  pur*  Jaoe^s^igiiS. 
chases  made  under  decrees  of  Courts  of  Equity;  and  ^*— s^— — ^ 
nobody  can  be  more  ready  than  I  am  to  accede  to  ruAviyohw^r 
tiiab  doctrine,  or  could  be  more  ready  to  act  upon  !J.^"|°"^" 
that  principle,  provided  the  circumstances  were  sucb'pROTBcTBi*, 
aa  would  enable  ua  to  consider  the  transactions  in  maob  mrDBn 
question  as  really  and  fairly  proceeding  upon  *CDBc*EBnr^ 
decree  of  the  Court,  and  not  upon  the  mere  roa*BQuiTY» 
nagement  of  the  parties  themselves.     But  after  look-  *^^^"  *** JJ.^ 
ing  at  this  case  minutely,  and  examining  all  its  cir-fected  by  ma- 
cumstanoes^  the  conduct  of  Houghton,  of  Kavanagb,°^^^°^ 
and  Sir  Vesey  Colclough,  I  find  it  impossible  notto"^*J^<>''^»^*> 
conclude  that  the  interestspf  this  Appellant,  whichchaserhim- 
8ome  of  them  were  bound  to  take  care  of,  were  id  !|L'odice  of 
the  course  of  these  proceedings,  sacrificed.  theremaindtr- 

T       1       />  t  1      m^  .  I'.i  mancnlitled 

In  the  first  place,  the  Masters  report  did  not  give  to  theinheri- 
the  information  wbioh  the  CourtI  required^  viz;  what  j!JJ|^y'^^j?^*J^. 
was  the  yearly  value  of  the  eatates,  and*  what  werecree  in  etjuity, 
the  most  proper  parts  to  be  sold;     But  this  is  notman,  though 
all;  for  before  that  suit  of  1 772  was  commencedi  Sir JJ?J'*^|^ ^^^^^ 
Vesey  had  granted!  annuities  whioh  he  had  nq  right  infant  at  the 
to  grant,  and  which  would  aifect  the  price  of  thej"^|^^^^^ 
estates  sold  subject  to  them ;  and  he  gave  leases  the  infant  sa- 
which  he  had  no  power  to  make,  and  which  being ^"^^   '  ^^ 
made  at  an  undervalue  must  have  brought  the  pro- 
perty to  mark^  under  such  circumstances,  that,  it 
was  impossible  the  infant  entitled  to  the  inheritance 
could  have  had  his  fair  share  of  the  consideration. 
But  even  that  is  not  all ;  for  I  think  it  clear  from  the 
evidence  that  Sir  Vesey  was  paid  for  his  concur- 
rence, that  Grarrett  Kavanagh  was  paid  for  his  ma- 
nagement, by  the  benefit  which  he  derived  from  the 
transaction,  and  that  Henry  Houghton  was  perfectly 
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Jaiie88«i8i6.  cognizant  of  the  leas<r8j  annuities^  and  all  the  irc- 
^"~*>^^*^  cumstances  which  affected  the' sales. 
PKAUDBLWT  It  IS  undcF  these  circumstances,  and  for  these  rea* 
TiTBs  mo"'  *^"**  ^^  which  I  have  given  a  general  statement,  that 
PR0TBC1W,  I  think  this  a  case  in  wBich  I  may  safely  say  that, 
MADB^vDBR  ^^  ogatfist  tkis  Appellant^  the  sales  ought  not  to  be 
DBCBBB  nr  ^  held  valid,  though  they  have  the  colour  of  the  pro- 
BQuiTT.  tection  of  a  decree  of  a  Court  of  Equity.  Though 
^^^^"ijjl^they  might  be  valid  as  between  Sir  Vesey  and  the 
lid  at  agBinst  other  parties,  yet  they  cannot  be  so  held  as  against 
thoMgl^'^de'tli^  infant  entitled  to  the  inheritance.  I  should 
ortdeSM*''^  propose,  therefore,  to  your  Liordships  to  reverse  this 
equity.  decree,  and  to  direct  the  proper  accounts  to  be  taken 

of  the  rents  and  profits  of  the  hereditaments  which 
formed  the  subject  of  sale,  and  of  the  principal  and 
interest  of  the  purchase  'money,  and  to  declare  that 
the  sales  were  fraudulent  as  against  the  Appellant, 
and  ought  to  be  set  aside,  the  lands,  &c.  standing  as 
a  security  for  the  money  actually  advanced  ;  I  be- 
lieve I  may  state  that  my  noble  friend  (Liord  Redes- 
dale,  present)  concurs  with  me  in  this  view  of  the 
case. 

Decree  reversed,  with  directions  as  alx>ve. 

Agents  for  Appellant,     Seton,  and  Ihx>MSR. 

Agepts  for  Respondents^  Fouules,  LANoroRD,  and  Wai- 

FORD, 


ON  APPEALS  AND  WRITS  OF  ERROR.  65 

ENGLAND. 

BRROR  FROM  THE  COURT  OF  KING's  BKNCH. 

Doe,  d.  Oxsnden — Plaintiff  in  Error. 

Sir  Arthur  Chichester — Defendant  in  Error. 

Where  lands  at  or  of  any  particular  place  are  devised,  Feb.  89, 2S ; 
parol  or  extrinsic  evidence  is  not  admissible,  to  show  that  Junej2,  isiO. 
the  devisor  included  under  the  description,  and  intended  ^""""^v  ^^-^ 
to  pass,  other  lands  not  at  that  particular  place. 

And  therefore  where  one  having  lands  in  the  manor  of  ^trivsic 
Ashton,  in  Ashton  parish,  and  also  other  lands  in  several  or  parol 
of  the  neighbouring  parishes,  made  his  will,  and  devised  rvidemce 
lands  under  the  description  and  name  of  "my  estate  of*^'^^'^*"'" 
Ashton," — and  parol  or  extrinsic  evidence  was  offered  to  r^J*' Jxh '" 
show  that  the  testator  in  his  life-time  was  accustomed  to  £ffect  of 
designate  the  whole  of  the  lands  derived  from  his  mother,  tbb  terms  op 
including  not  onlj  the  estate  at  Ashton  but  also  the  lands  a  will. 
in  the  neighbounng  parishes,  by  the  general  name  of  his 
**  Ashton  estate^" — the  House  of  Lords,  concurring  in 
the  unanimous  opinion  of  the  Judges,  held  that  the  evi- 
dence had  been  properly  rejected. 


X  HIS  was  an  action  of  ejectment  brought  in  the  ^jeetmeoL 
Court  of  King's  Bench  to  recover  possession  of  cer- 
tain lands  and  hereditaments  in  the  parishes  of  Cre- 
diton,  Sandford,  Netherex,  and  Cadbury,  in  the 
county  of  Devon,  which  the  lessor  of  the  Plaintiff 
claimed  under  the  will  of  the  late  Sir  John  Chi- 
chester, as  constituting  part  of  the  premises  devised 
to  him,  under  the  description  and  by  the  name  of  ; 
VOL.  IV.  r 
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Feb.  23,25;  the  devisor's  "  estate  of  Ashtonr  in  the  county  of 
V  !_  J  Devon  ;  and  the  question  turned  upon  this,  whether 
EXTRINSIC  parol  or  extrinsic  evidence  was  admissible  to  show 
EVIDENCE  ^^^^  *^®  devisor,  under  the  description  "  my  estate 
NOTADMis-    "  of  Ashton,'*  intended  to  include  other  lands,  &c. 

SIBLE  TO  EN-  •         A     i 

LARGE  THE     not  lu  Ashtou, 

th"termsof  '^'^^  cause  was  tried  at  the  Assizes  for  the  county 
A  WILL.  of  Devon  in  August,  1811,  before  Baron  Graham, 
der  the  words  ^^^  rejected  the  extrinsic  evidence,  arid  a  Verdict 
in  a  will,"  my  v^qs  given  for  the  Defendant.     Whereupon  a  bill  of 

"estate  of  ^  .  ,         ,  ,    i    ,  1,11 

"  Ashton/*  exceptions  was  tendered,  and  duly  sealed  and  signed. 
dencriMd""  ^^^  evidence,  as  appearing  on  the  bill  of  exceptions, 

missibleto        was  as  follows  : 

tent  to  pass"        It  was  proved  for  the.  Plaintiff^  that  "  Sir  John 

nJilnSon  "  Chichester,  Baronet  (lince  deceased),  w^s  seized 

The  extrinsic  ^^  in  his  demesne  as  of  fee,  as  well  of  the  tenements 

jected  below.  "  ^^^  ^^^  declaration  mentioned,  and  of  the  manor  of 

Bill  of  £Koep<  ^^  Ashton,  and  certain  other  tenements  and  heredi- 

10ns.  c;  taments,  situate  in  the  parish  of  Ashton,  in  the 

"  said  county  of  Devon,  all  which  he  derived  from 

'^  his  mother,  as  of  divers  other  lands  and  tenements 

"  which  he    derived    from    his    father,  called    the 

'^  Youlston  estate,  that  the  said  Sir  John  Chichester 

"  being  so  seized  on  the  third  day  of  September,  in 

'^  the  yedr  1808,  made  and  published  his  last  will 

'^  and  testament,  in  writing,  duly  executed  so  as  to 

Will,  devising''  pass  real  estates,  in  the  terms  following  :  '  I  give 

SutlS^hi    "  '  ^y  ^^'^'«  <if  ^^hton,  in  the  county  of  Devon-- 

•™'?^^^^^^    ^'  '  shire,  to  George  Chichester  Oxenden^  second 

"  *  son  of  Sir  Henry  Oxendenj  Baronet^  of  Broome^ 

"  *  in  the  county  of  Kent;  I  give  my  house  in  &y- 

ti  (  p^ffi^  Place  {for  which  I  have  given  a  mcnuh 
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** '  randum  of  agreement  to  purchase j  and  which  is  Feb. ««,  S5 ; 

*'  '  <o  ie  paid  for  out  of  timber  which  I  have  or-  i""     \     J 

*'  ^  dered  to  be  cut  down)  to  the  Reverend  John  bztrinsic 

"  '  Sanford,  of  Sherwell,  in  Devonshire;'  and  that  J^^^^J^J; 

"  the  said  Sir  John  Chichester  afterwards,  and  be-  ^^"^  admm- 

^'  tore  the  said  time  when,  &c.  died  so  seized,  with- large  thb 

"  out  altering  or  revoking  his  said  will.     And  it  was  nlnvL^ow 

"  further  proved  that  the  said  tenements,  in  the  said  ^  will. 

<*  declaration  mentioned,  consist'  of  the  manor  of 

'^  Stowford,  in  the  county  of  Devon,  and  of  the 

''  tithes  impropriate  of  the  parish  of  Netherex,  in 

^'  the  county  of  Devon,  and  two  estates  called  Great 

'^  and  Little  Bowley,  in  the  parish  of  Cadbury,  in 

'*  the  said  county  of  Devon ;  that  of  the  manor  of 

^*  Stowford  one  part  lies  in  the  parish  of  Crediton, 

^  in  the  said  county  of  Devon,  and  the  otheV  part 

*^  in  the  parish  of  Sandford,  in  the  same  county,  the 

^^  manor  itself  being  distant  from  the  parish  of  Ash- 

^  ton  about  twelve  or  thirteen  miles ;  that  the  pa- 

^^  rish  of  Netherex  is  also  eleven  or  twelve  miles, 

^'  and  the  parish  of  Cadbury  fifteen  miles,  distant 

^  from  the  parish  of  Ashtop.      And   it  was   also 

^'  proved  that  the  estate  which  the  said  Sir  John 

^*  Chichester  so  derived  from  his  mother,  and  of 

'^  which  he  was  so  seized  at  the  time  of  making  his 

*'  said  will,  consisted  as  well  of  the  tenements  above 

'^  particularly  described,  as  of  the  manor  of  Ashton, 

^*  the  barton  of  Ashton,  and  other  lands,  lying  with- 

''  in  the  parish  of  Ashton,  and  also  of  the  manor  of 

'^  George  Teign,  which  is  situate  in  the  said  parish 

'^  of  Ashton.     And  it  wais  further  pioved,  (lease 

*^  entry  and  ousler).--^And  in  order  tt>  ^ow  that  by 

F2 
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Feb.«9,«5;  "  the  words  ^my  estate  of  Ashton^  used  in  the  said 
une    ,       .^^  ^jjj  ^f  ^i^g  gj^jj  gjj.  j^jj^  Chichester,  the  said  Sir 

BXTRiirsic  ^^  John  Chichester  intended  to  dispose  of  the  whole 
EviDEHCB  "  ^^  ^^  estate  which  he  derived  from,  his  mother, 
HoiADMM-    c«  hereinbefore  described,  the  counsel  for  the  plain- 

8IBLET0BK-  j  t       «•  1  ,        •  •  • 

LAROB  THB  '^  tiff  proposcd  and  offered  to  prove  and  give  in  evi- 
TMTBRMsop"  dence,  by  John  Sanford,  who  wrote  the  said  will 
•  A  WILL.        <«  of  the  said  Sir  John  Chichester,  that  at  the  time 

whfch"wasof."  ^f  "^^^  the  said  Sir  John  directed 

feredto&how  «  [)i|||  to  make  a  memorandum,  to  guard  against 

tor  included    ''  accidents,  to  give  George  Oxenden  (meaning  the\ 

""^t^^^tr  "  *®*^  George  Chichester  Oxenden)  his,  the  said  Sir 

«<  ABhtonet-  ^^  John's  Ashton  estate ;  and  also  to  prove  and  give 

not  in  Athton.  ^^  in  evidence,  by  the  said  John  Sanford  and  Thomas 

''  Hole,  Clerk,   who  had  occasionally  audited  the 

"  accounts  of  the  said  Sir  John,  for  twenty-four  or 

*'  twenty-five  years  previous  to  his  decease,  that  the 

^*  said  Sir  John,  in  his  life-time,  used,  in  speaking 

"  of  his  property  which  he  had  derived  from  his 

''  father,  to  call  it  his  YouUton  estate;  and  that  in 

'^  describing  the  estate  derived  by  him  from:  his 

''  mother,  he  used  to  designate  that  by  the  general 

"  name  of  his  Ashton  estate^  or  Ashton  property ; 

'^  and  particularly,  on  one  occasion,  directed  that 

'^  the  timber  should  not  be  cut  down  on  his  mother's 

'^  property,  the  Ashton  estate,  but  on  his  father's 

"  property.     And   the  counsel  for  the  Plaintiff,  for 

''  the  purpose  last  aforesaid,  produced,  and  offered  to 

''  give  in  evidence,  a  series  of  annual  accounts,  deli- 

<'  vered  to  the  said  Sir  John  Chichester  by  John 

"  Cleave  and  John  Smith,  who  were  successively 

'*  two  of  his  stewards.    These  accounts  commenced 
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**  with  the  year  1785,  an4  the  form  of  each  of  them  Feb.«s,85; 

**  was  very  nearly  the  same.     The  following  is  a  de-  j 

^*  scription  of  the  form  of  one  of  the  said  accounts,  bxtriwsic 

•*  On  the  outside  was  endorsed,  *  J.  Cleavers  account  bvidbncb 

^  *for  Ashton  estate,  from  January  the  ist,  1799,*^'^^^*«'«- 

*'  *  to  January  the  Ist^  1800.    The  first  page  there-  larob  thb 

*'  of  was  thus  headed,  *  /.  Cleavers  account  for  Sir^^^^^^^^j 

^*'John  Chichester,  Baronet,  for  Ashton  estate^^"^^^^- 

•*  'from  January  the  Ist,  1799>  to  January  the  Ist^ 

<<  *  J  800.*    In  the  first  page  was  contained   a  list  of 

*'  various  payments  made  by  the  said  John  Cleave, 

**  among  which  was  the  following  :  *  Paid  a  yearns 

'* '  annuity  to  Broad  Clist  poor,  to  Christmas  1799) 

^'^23/.  11^.*  which  said  parish  of  Broad  Clist  was 

**  wholly  distinct  from  the  estates  derived  by  the 

*'  said  Sir  John  from  his  mother,  but  the  annuity 

**  was  charged  on  part  of  the  said  estate.     The  se- 

"cond  and  third  pages  were  entitled,  *  Receipt  of 

***rack  rents^  and  contained  an   account  of  the 

''  rents  of  the  several  premises  composing  the  estate, 

^'  derived  by  the  said  Sir  John  Chichester  from  his 

**  mother,  except  thb   conventionary   rents  of  the 

*^  three  manors  in   separate  sums,  but  added  up  at 

'*  the  end  in  one  general  total.     The  fourth   page 

''  contained  a  list  of  rents,  entitled   '  Conventionary 

" '  rents  of  the  manor  of  Ashton^    The  fifth  page 

'*  contained  a  list  of  two  other  sets  of  conventionary 

"  rents,  the  one  entitled  *  Conventionary  rents  of 

"  *  the  manor  of  George  Teign,^  and  the  other  en- 

"  titled  *  Conventionary  rents  of  the  manor  of  Stow- 

"  ^ford!    The  last  page  of  the  said  account  was  en- 

**  titled  '  Account  stated^  and  is  as  follows : 
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ACCOUNT  STATED. 

d. 


•'J.  af«u«,  Dr.        £ 
'*  To  receipt  of  rack 

•'rew. 1049  19    9J 

«'To  receipt  of  coq- 

**  Yeatiooary   teoli 

«*ofAslitQD  Maoor     18  1$    9 
•'  To  recei  pt  of  George 

"TeigQ  Maoor....  »     »    6    Q 
"To  receipt  of  StQw- 

««fc»rdMaBOP 9  11     6 

**  To  balance  of  last 

•«accettDC 1     lot    9    • 


JtlitS    7    4i 


*'  J.  Cleav0^  Cr.  /  a.  <L 

'<  By  payment 708  7  0 

*'  By  balanee  due  from 

••J.  Cleave 470  0  4^ 


^}M9    7    4i 


^*  And  underneath  is  the  following  receipt,  the 
signature  to  which  is  io  the  hand-writing  of  said 
Sir  John  Chichester. 

^'  April  I,  1800,  examined  this  account  and  r&« 
**  ceived  the  vouchers  thereof;  and  due  from  the 
'*  said  John  Cleave^  on  the  balance  thereof  the  sum 
"0/470/.  0i4irf. 

"  John  Chichester." 

Judf^ment  in       Judgment  having  been  given  for  the  Defendanty 

LJrbroShl!^^®  Plaintiff  brought  his  Writ  of  Error  returnable  in 

the  ^House  of  Lords,   and  assigned  for  error,  in 

addition  to  the  corooion  errors,  the  rejection  of  tho 

evidence  set  out  in  the  bill  of  exceptions,  to  show 

the  intent  of  tl^  testator  to  pass  the  whole  of  his 

maternal    property    under    the    description  of  hie 

Ashton  estate  ;  and  the  defendant  rejoined  in  nullo 

est  erratum. 

Hearing  in  the      The  cause  came  on  for  hearing  in  the  House  of 

UiJdtlFcb.    Lords,  on  Februairy  aa,  iai6,  (the  J'udges  attend- 

1816.  i^*) 


Heywood^  Sergt.  (for  Pit.  in  Error.)     If  it   had 
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not  been  for  a  caae  decided  in  C.  B.,  there  would  J^^^^^g'fg/g 
be  little  difficulty  here.  The  rule  in  Bacon's  Max-  v_^^L-^ 
ims,  Ambiguitas  verborum  latens  versijicatione  jwp-  bxtriwsic 

'  OR  PAROI* 

pletury  Sfc.9  "  a  latent  ambiguity  may  be  explained  evidbncb 
by  evidence,"  never  appeared  to  have  been  trenched  f,3^^^o  eh- 
ypon  till  that  case  in  C.  B.     The  only  restriction  largb  the 
is  that  no  parol  evidence  can  be  admitted  to  contra- ^he  ^erms 
diet  what  appears  on  the  face  of  the  instrument,  o^^^*^'- 
If  it  does  not   contradict  it,   it  may  be  received.  rIiIc  23. 
The  evidence  here  is  merely  to  show  what  is  com- 
prised in  the  words.     There  is    no  apparent   ambi- 
guity in  the  words  Ashton  Estate,  and  it   may  in- 
clude lands  connected  with  it,  though  not  lying  in 
Ashton  parish.     The  words  are  my  estate  of  Ash- 
ton    in    the  county   of  Devon,  &c/    Estate  may 
mean  the  interest  in  the  land,  or  the  land  itself,  or 
both ;  so  that  the  word,  when  used,  must  be  sub- 
ject to  explanation.     There  is  no  particular  locality 
annexed  to  the   word  of  in  Johnson's  Dictionary ; 
it  is  stated  as  meaning  concerning,  belonging  to, 
&€•;   nor  does  the  word  Ashton  imply  any  parti- 
cular locality  :  suppose  it  had  been  purchased  from 
a  person  of  the  name  of  Ashton.  ^  The  words  them- 
selves here  are  clear  :   the  only  question  is  on  what 
they  attach.     An  estate  may  be  devised  by  a  nick- 
name, Tuttesham  v.  Roberts^  Cro.  Jac.  21. — JVynd-- 
ham  V.   Wyndhamj  AiiAev.  5  &  God  bolt,  16.     But 
there  is  another  case,  which  carries  the  doctrine  for 
which  we  contend  much  further  than  the  present 
case;   that   of  Dormer  v.   Dormer,  Finch,  432, 
where  a  testator  seized  of  real  estates  jn  Hampshire 
and    Sussex,   formerly   called  the  Banisters,  Ids- 
rcorth  in  Hampshire  being  the  ancient  seat  of  the 
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Beaumont  v. 
Fell.  2  P. 
Wms.  140. 
Dowseit  ▼. 
Sweet,  Amb. 
175. 
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family,  usually  comprehended  the  estates  in  both 
counties  under  that  name,  and  devised  his  estate  at 
Idsworth  for  payment  of  debts  and  portions.     The 
Court   held  that  the  whole  estates  in  Hampshire 
and  Sussex  were  liable   for  payment  of  the  debts 
and  portions.     This  was  so  much  stronger  than  the 
present  case  that   I    might  rest  here ;  but  then  in 
C.  B.  there  has  been   a  decision  contrary  to  what 
we  contend  for,  and  which  seems   to  be  the  first 
of  the  kind.    In  Doe,  d.  Oxenden  v.  Chichester j 
3  Taunt.  147.,  the  Chief  Justice  of  C.  B.  laid  down 
a  new  rule  of  law.     In  giving  his  opinion  he  said  : 
"  On  the  whole  I  think   we  should  go  further  in 
*'  receiving  this  evidence    than    any  case  has  yet 
**  done.**     If  Dormer  v.   Dormer  had  been  there 
cited,  he  would  have  thought  differently.     (^Lord 
Eldon  (C.)     Has  any  one  looked  at  the  Register 
Book  to  see  how  far  this   report  corresponds  with 
it  ?)    No.     The   rule   he  says   is,  '*  that  evidence 
''  cannot   be  received  if  the  will  has  an  effective 
*'  operation  without  it.*'     I  say    there  is  no   such 
rule,  and  I  could  cite  thirty  cases  against  it.     There 
is  hardly  a  volume  of  Vesey   without  a  dozen  of 
them.     The  Chief  Justice  said :— **  I  need  not  par- 
/*.ticularize  the  cases  of  devises,  where  there  were 
**  two  persons  of  the  same  name,  and  where  the 
"  name  by  which  the  property  was  devised  applied 
'*  equally  to  two   estates.     Such  was  the  case  in 
"  P.   Williams,   of  a  devi3e    to  Gertrude   Yard- 
'*  /ey,  by  the  name  of  Catherine  Earnley.    And  the 
'^  case  in  Ambler,  of  legacies  to  John  and  Benedict^ 
'^  sons  of  John  Sweety  who  had  two  sons,  the  name 
'*  of  the  one  Benedict^   but  the  name  of  the  other 
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^*  James.     The  evidence   was  received.     It  is  riot  Feb.  s«,  «5 ; 

._  .  _    ,  ^i  -^  June  18,1816. 

•*  expressly  said  m  any  of  these  cases,  that  it  was  ^    -  ^       j 
•*  necessary  to  receive  the  evidence  in  order  to  give  extrwsic 
••  effect  to  the  will,  which  could  not  operate  with-  ^,DBir« 
«  out  such  evidenci5.     But  although  this  is  not  said,  *^^,  t^*i'*l 

^  8IBLB  TO  BV- 

**  yet  the  rule  seenos  to  hold.**     I  do  not  dispute  largb  the 
that  there  are  two  classes  of  cases,  and  that  in  one'^^^^Ms 
of  them   parol   evidence  is  not   admissible,  where®' a^*^^- 
the  will  has  an  effective  operation  without  it.     But 
then,  where  the  ivords  are  capable  of  two  meanings, 
both  of  them  giving  effect  to  the  will,  the  question 
is  which    meaning  is   to  take  place  :  and  what  I 
complain  of  is  the  application  of  the  rule  to  these 
cases.     The  present  case  is  quite  clear  of  locality. 
Though  there  were  lands  in  four  different  parishes, 
if  he  used  to  call  them  the  Ashton  estate,  the  whole 
would    pass.     They  may  perhaps  say  that  of  is 
equivalent  to  at :  suppose  so  for  the  sake  of  argu- 
ment ;  yet  after  the  case  of  Dormer  in  Finch,  even 
the  word  at  does  not  exclude  evidence  to  show  that 
lands  in  different  counties  were  comprised.     And 
see  whether  at  is  always  a  word  of  locality ;  for  if 
it  has  two  meanings,  that  must  be  given  to  it  which 
best  corresponds  with   the  intent.     Now  suppose 
the  testator  had  looked  at  Johnson's  Dictionary,  he 
would  have  found  that  at  meant  near,  and  using  it 
in  thfit  sense  the  whole  would   be  included.     But, 
however  that  point  is  decided  by  the  case  in  Finch. 
The  next  case  is  that  of  fVhit bread  v.  May^  2  Bos. 
Pull.  593.,  where  one  devised  his  estate  cA  ^Lushill, 
in  Wilts,  and  Heame^  in  Kent.    The  testator  had 
lands  in  other  parishes  in  Kenl^  as  well  as  in   the 
parish  of  Hearne,  all  which  he   had  purchased  by 


74  CASES  IN  THE  MOUSE  OP  LORDS 

Feb.^,  89;   one  contract  from  one  person,  and  was  accustoiYied 
Jun<ig;i8^6,  ^^  ^^jj  j^jj^  *c jjearne  estate," or  •' Hearne Bay  estate ^ 
and  the  question  wai  whether  these  facts  should   be 
admitted  in  evidence,  to  show  that  he  intended  to 
NOT  ADKts-    pasi  the  lands  in  the  other  parishes,  as  well  as  those 
LAR0£  ras  '  in  Hearne*     There  was  a  great  deal  of  doubt  about 
EFFBCTor      ij^  and  the  Court  was  equally  divided,  though  judg- 
OP  A  WILL,    ment  was  pro  formd  given  for  the  Plaintiff.    The 
matter  went  no  further,  and  seems  to  have  been 
compromised.     But    the    Court    was  at  any    rate 
equally  divided,  and  if  the  case  of  Dormer  had 
been  cited,  the  judgment  would  have  been  for  us. 
There  is  a  class  of  cases  where  such  evidence  has 
been  admitted,  because  necessary  to  give  effect  to 
the  will,  as  in  a  case  in  which  Sawyer  was  written 
Sawyer  in-      for  Swoppcr,  where  it  was  referred  to  the  Master  to 
JlCT,l5a8terT '°9'^i''®  who  was  meant.     So  in    Day  v.   Trigg, 
▼•  Mwiers. '    i  p,  Wms.  286.,  where  a  testator  devised  his  free- 
420,425.*     bold  houses  in  a  particular  place,  and  had  no  free- 
hold but  some  leasehold  houses  there  ;  and  upon 
evidence  that  he  meant  the  leasehold  bouses,  they 
were  held  to  pass.     But  if  the  testator  had  had  free** 
hold  houses  there,  no  evidence  of  intention  to  pasa 
the    leasehold    would    have    been    admitted.      Iti 
Doe,  d.  Cook  et   Ux.  v.   Daivoers,  7   East.  299. 
Lord  Ellenborough  said,  that  it  must  be  taken  that 
the  testator  meant  her  customary  land,  having  no 
other  description  of  land  in  the  manor.     And  so  in 
Lane  v.  Earl  Stanhope,  6  T.  R.  345.  352. — And 
Turner  v.  Busier,  1  Bro.  Ch.  Ca.  78.     But  what 
we  combat  is  the  generality  of  the  rule,  and  we  are 
ready  to  point  out  a  series  of  cases  where  evidence 
was  admitted,  when  the  question  was  whether  the 
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will  should  operate  in  one  way  or  in  anotheri  at  in  Feb.  2%  $6; 
Doe,  d.  Freeland  v.  Burt,  1  T.  R.  701,  and  Doe,^^l^y^: 
d.  Clement   v.  Collings,  1  T.  R«  498.   and   (ano^  extkimsic 
nymous),  1  V.  Wms.  267-     There  is  a  long  series  ^^iDMci 
of  Chancery  cases  of  election,  where  such  evidence  ^^'^  admii- 
has  been  admitted;  as  in  Pulteney  v.  Lord  JJar" i^amzthb 
lington,  1    Bro.   Ch.  Ca.  224.  cited  in  Druce  v.  fTl"™'  , 

O  '  TMBTBRM80P 

Denuon,  6  Yes.  S85.  So  in  a  case  of  devise  of  real  a  will. 
estate,  where  the  will  might  have  effect  without  the 
evidence,  it  was  still  admitted,  to  show  that  a  certain 
estate  tail  was  included,  FinCh  v.  Finch,  4  Bro.  Ch. 
Ca.  48.  And  see  also  Hinchcliffe  v.  Hinchcliffe^ 
3  Ves.  516.  {Lord  Eldon  (C.)  A  case  came  before  Or.  Andrews 
Lord  Kenyon,  when  M-R.  where  one  having,  besides  ^* 
personal  property  strictly  his  own,  other  personal 
property  which  he  had  a  power  to  dispose  of  by 
deed  or  will^  bequeathed  all  his  personal  estate,  &c. 
Evidence  was  at  first  admitted  that  by  all  he  meant 
both  his  own,  and  that  which  was  the  subject  of  the 
power.  But  it  was  afterwards  rejected.)  That  was 
in  the  execution  of  a  power,  which  is  a  different 
tiling.  ( Lord  Eldon  (C.)  It'  would  effect  you  in 
this  way,  when  you  speak  of  a  latent  ambiguity 
thai  is  raised  by  the  evidence  which  removes  the 
doubt.  Now  there  the  evidence  was  that  be  con- 
sidered his  own  property  only  as  his  personal  estate;  ^ 
and  Lord  Kenyon  said  that  this  was  not  ambiguous, 
and  in  common  parlance  it  perhaps  was  not^  but  the 
words  might  be  understood  in  another  sense,  and 
were  clearer  than  ^'  my  estate  of  Ashton.")  But 
tbtfre  the  property  was  not  held  in  his  own.  right, 
but  in  right  of  his  wife,  and  at  any  rate  the  sub- 
sequent cases  overturned  the  authority  of  that  case. 
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Fei^.8f,95;  In  Drucc  V.  Denison^  6  Ve«.  385.  Lord  Eldon 
V  '  y  says  p.  402  :  •'  Parole  evidence  is  admissible  upon  a 
BZTRiHsic  ^*  latent  not  a  patent  ambiguity,  to  rebut  equities 
BviDBKCB  ''grounded  on  presumption,  and  perhaps  to  sup- 
HOTADMia-   ^'port  the  presumption  to  oust  an  implication,  and 

8IBLB  TO  BW*        *  *  *  1  ' 

LAROB  THE    '*  to  explaiu  what  is  parcel  of  the  premises  granted 

T«««M80P*'^''^^"^®y®*^-''  ^^^^  ^hat  case  andthat'of  Put- 
A  WILL.  tenejf  v.  Lord  Darlington,  we  conceived  that  the 
matter  had  been  settled,  and  that  these  must  out- 
weigh the  authority  of  that  one  decision.  It  was 
stated  before  that,  in  all  cases  of  election,  evidence 
was  admitted  to  show  what  subjects  the  words  were 
to  operate  upon,  though  they  might  operate  without 
such  evidence.  {Lord  Eldon  (C.)  I  thought  our 
rules  as  to  election  had  been  settled.  It  must  appear 
on  the  face  of  the  will  that  the  testator  proposes 
that  there  should  be  an  election,  and  as  to  what 
subjects.)  In  cases  of  election,  a  latent  ambiguity 
in  the  will  may  be  explained^  even  when  the  will 
Finch ¥.  'might  take  e£^t  without,  as  in  Finch  v.  Finch, 
bS4.  '  **^  Bro,  Ch.  Ca.  48  ;  and  Rutter  v.  Maclean^  4  Ves. 
531.  Almost  half  of  the' volumes  of  Vesey  were 
cases  of  wills,  where  no  such  rule  ever  appeared,  as 
that  no  evidence  could  be  admitted  unless  the  will 
was  inoperative  without  it.  No  such  rule  was  ever 
heard  of  till  the  case  of  Doe^  d.  Chichester  v.  Ox- 
enden,  in  C.  B. 

The  same  rules  applied  as  well  to  persons  as  to 
things,  Dowset  or  Dorset  w.  Sweety  Amb.  175. — 
Harris  v.  Bishop  of  Lincoln,  2  P.  Wms.  125.  In 
the  former  case,  legacies  were  given  to  John  and 
Benedict,  sons  of  John  Sweet.  There  was  no  John 
but  James,  and  evidence  was  admitted  to  show  that 
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James  was  meant.     This  is  in  point;  though  it  is  Feb.  es,  95 ; 
true  if  there  were  two  Johns  the  bequest  would  ."'*    '     j 
have  been  void  for  the  uncertainty,  unless  the  evi-  BXTRivaic 
dence  were  admitted.     So  where  there  is  a  devise ^^id^cb 
to  R.  B.  and  the  father  and  son  are  so  named,  the  '^^'^  admis- 
elder  shall  take  ;  but  evidence  may  be  given  to  show  large  thb 
that  the  son  was  meant :  Ltpiot  v.  Brawn,  8  Vin.  x"k"tJrmsof 
397.     So  in   Hampshire  v.   PearcCy  2  Ves.  216.  awill. 
where  there  was  a  bequest  to  Sir  John  Strange's  ^P'®' ^;o ,. 

2  ,        ^  .    ■  1        •       1  Brown,lSalk. 

tour  children,  &c.;  the  four  might  take,  and  yet  7. 6 Mod.  199* 
evidence  was  admitted  to  show  that  all  the  children 
were  meant.  Then  the  rule  is  that,  where  there  is  a 
latent  ambiguity,  evidence  will  be  admitted  to  ex- 
plain it,  and  the  question  is  not  whether  the  will 
can  have  any  operation  without  the  evidence. 

Gaselee  (for  Pit.  in  Error).  In  every  case  of 
latent  ambiguity,  you  must  have  the  evidence  before 
the  ambiguity  appear|| ^Where  a  testator  bequeathed  / 
*^  the  house  I  live  in,"  Doe,  d.  Clements  v.  Cot-- 
lings,  2T.  R.  498.  evidence  was  admitted  to  show 
what  he  occupied  along  with  it ;  and  the  stables, 
coal-pen,  &c.  were  held  to  pass,  though  he  used 
these  premises  for  the  purposes  of  his  trade,  as  well 
as  the  convenience  of  his  house,  and  they  stood 
over  the  vvay ;  and  an  indictment  for  burglary  could 
not  be  sustained  upon  the  ground  of  their  forming 
part  of  the  dwelling  house ;  and  see  also  the  case  of 
Pole  V.  Lord  Somers,  6  Ves.  309.  Now  what  is 
the  evidence  here  ?  The  declaration  of  the  testator 
to  the  person  who  made  his  will,  as  to  what  he 
wished  to  have  done.  There  is  no  question  of 
locality,  and  it  seems  clear  that  the  evidence  may 
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Feb.  «9,  M  t  be  let  in  to  show  what  is  or  is  not  Ashton.  Decia- 
'  /  rations  at  the  time  of  making  the  w?ll  may  be  giren 
BxTRiiriiio  in  evidenee,  though  declarationB  made  before  cannot 
BYiDBNOB  ^  admitted,  and  so  it  is  allowed  by  Lord  Kenyon 
VOTADMI8-  and  Lawrence,  J.  in  ThotMS  d.  Evans  v.  Thomas^ 
LAROBTHB  '  6  T.  R.  671,  677»  678.  There  are  many  Equity 
i"'fj.®^^.  cases  in  answer  to  the  one  mentioned  by  one  of 

TH  B  TBRMS  OF  '' 

A  WILL.  your  Lordships,  and  among  others,  Hinchcliffe  v. 
Hinchcliffey  3  Ves.  5  J  6.  and  Pole  v.  SomerSy  6  Ves. 
309.,  in  both  which  the  evidence  was  admitted. 
To  these  may  be  added  the  case  of  Druce  v.  Dent" 
son,  6  Ves.  385.,  in  which  two  points  were  esta- 
blished: 1st,  That  papers  in  testator's  own  hand- 
writing relative  to  the  estates  devised  may  be  given 
in  evidence :  2d,  That  his  dechirations  and  actions 
may  be  admitted  in  evidence,  to  show  that  in  be- 
queathing .all  his  personal  property  he  meant  to 
dispose  of  what  was  not  strictly  his  own.  What 
may  be  the  effect  of  the  evidence  is  another  ques- 
tion, as  there  are  cases  to  show  that  a  power  cannot 
be  bequeathed  without  distinct  reference  to  it  in  the 

Finch 43«.  will.  The  only  case  to  impugn  that  of  Dormer  v. 
Dormer  is  Doe,  d.  Chichester  v.  Oj^endon,  in 
C.  B.  We  shall  hear  of  others,  but  they  are  all 
built  on  that,  such  as  Doe  v.  Greenings  3  Maul. 
8el.  171.,  and  a' subsequent  case  decided  on  the 
same  ground  :  But  Dormer's  case  was  not  cited  to 
the  Court.  It  was  there  said  that  no  evidence  of 
this  description  had  ever  been  admitted,  where  the 
word  was  aL  But  the  case  of  Dormer  shows  the 
contrary,  and  at  any  rate  the  word  here  is  not  at 
but  of.  Suppose  the  testator  had  devised  his  Youl- 
stoii  estate  to  A.  and  his  Ashton  estate  to  B.  which  ^ 
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in  his  view  constituted  the  whole  property,  would  Feb,  £2,  es; 
evidence  not  be  admitted  to  prevent  an  intestacy  as  "°^*^'^^  ; 
to  what  was  strictly  in  neither  YouUton  nor  Ashton  ?  Exrgivsig 
The  term  of  may  mean  any  thing,  and  parol  ^vi-^^jj*^^* 
dence  must  be  admitted  to  show  its  particular  appIi-iroT  a^mis* 
cation.     It  is  conceded  that  lands  in  the  manor  opLA&as  Tai**^ 
Ashton  would  be  comprised,  but  how  can  the  line*""*^  ®' 
be  drawn  between  manor  and  parish  without  parol  a  will. 
evidence  ?     It  is  too  narrow  a  rule  to  say  that  no 
evidence  shall  be  admitted  unless  the  will  be  inope-         ' 
rative  without  it.  Suppose  a  devise  to  John  Thomas, 
and  testator  has  two  sons  of  that  name,  one  natural, 
the  other  legitimate.     The   legitimate  son   might 
take,  yet  evidence  would  be  let  10  to  show  that  tes* 
tator  meant  the  other. 

Mr.  Sergeant  Pell  (for  Deft,  in  error).  The 
question  ultimately  will  be  whether  under  the  word 
Ashton  estate,  the  manor  of  Stowford,  &c.  in  other 
parishes  passed.  I  do  not  impugn  the  rule  stated 
from  Lord  Bacon's  maxims  ;  but  before  that  can  be 
brought  in  aid,  your  Lordships  must  be  satisfied 
that  there  is  a  latent  ambiguity,  and  when  parol 
evidence  is  offered  to  show  a  doubt,  there  must  be 
further  parol  evidence  to  clear  up  the  doubt  which 
has  been  raised.  They  offer  to  show  that,  besides 
the  property  in  Ashton  parish,  the  testator  had 
other  property  which  he  sometimes  included  under 
the  denomination  i)i  his  Ashton  estate,  and  they 
said  that  it  necessarily  followed  that  such' other  pro- 
perty passed  under  this  devise.  That  however  is  by  vvyndhan  v. 
no  means  a  necessary  consequence,  and  therefore  ^y"^^*2'. 
the  collateral  evidence,  if  admitted,  would  not  clear  boh.  16. 
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Feb.  89,95;  up  the  doubt.  A  great  part  of  the  cases  cited  rela* 
unei  ,  81  .  ^j^^  ^^  questions  of  presumption,  fraud,  satisfaction, 
szTRivsic  and  election,  do  not  appear  to  touch  the  point.  But 
syidVwcb^  ^"^  ^^  ^^^  ^^  ^^^"^  make  for  us.  In  the  case  from 
voTADMis-  Godbolt,  it  is  remarkable  that  Anderson,  in  giving 
LAROB  THB  judgmeut,  states  as  the  reason  why  the  words  were 
117™.^-^.  extended  in  that  case,  that  otherwise  the  will  would 

TBBTBRM80P  ' 

A  WILL.        not  be  operative  as  to  that  portion.     The  case  of 

Dormer  was  that  of  an  entire  estate  called   the 

Banisters.    The  testator  changed  that  name,  and 

called  it  Jdsworth.    The  present  however  is  not  a 

case  of  an  entire  estate.     There  are  cases  in  which 

Courts  have  looked  at  the  state  of  the  testator's  pro- 

Pble,  ▼.         perty  to  see  what  passed  by  the  will,  such  as  Pole 

aogl^bnic?'  «^*  Somers. — Druce  v.  Denisortj  and  others,  and  I 

v'^SsT"'  ^  ^^  ^^^  controvert  them.  But  the  moment  the  nature 

of  the  property  is  ascertained,  there  is  an  end  of 

surmise ;  and  to  admit  evidence  that  something  else 

was   meant,  would  be  to  do  away  the  eflfect  of  the 

statute  under  which  property  of  this  description 

passes.  A  great  deal  may  be  found  for  us  in  Cheney's 

case,  5  Rep.  68. — Suppose  the  heir  at  law  wished 

to  dispose  of  the  manor  of  Stpwford,  would  he  have 

any  more  to  do  than  to  show  this  will  to  prove  that 

it  did  not  pass  under  it  ?     Even  the  word  all  is  not 

Doev.  Graen-to  be  found  here.     In  Doe  v.  Greenings  the  word 

cef'171.*'**  ^^^  ^^ — ^^^^  ^^^*  ^f'  ^^*  ^'^^^  ^*®®  ^®  ^  import- 
ance for  us,  in  as  much  as  Justice  Dampier  there  ex- 
pressed his  concurrence  in  the  judgment  of  the 
Doe  V.  Ox-  Court  of  C.  B.  in  Doe  v.  Oxenden.  Justice  Law- 
TWun"!  ?47.  ronce  at  first  received  the  evidence,  but  there  was  a 
motion  for  a  new  trial,  on  the  ground  that  it  ought 
not  to  have  been  received,  or  that  if  to  be  received 
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it  did  not  prove  the  point.     Lawrence,  (J,)  then  Feb.  22,  «5; 

changed  his  opinion  ;  and  the  Chief  Jtretice  (Mans- ^ , 

field),  eminently  distinguished  for  his  knowledge  ofsxTRiNsic 
law  and  equity,  delivered  the  unanimous  opinion  of^y^^^^^^ 
the  Court  that  the  evidence  ought  not  to  be  admitted,  kot  admis- 
and  the  greatest  inconvenience  would  follow  if  the  large  the 
principle  of  that  decision  were  overturned.  the^tbrm'sof 

Caaberd  (for  Def.  in  Error).  The  property  is ^  will. 
described  as  consisting  of  different  estates  in  four 
different  parishes.  The  paternal  property  had  an  ap- 
propriate designation  of  its  own  ;  the  maternal  had 
no  particular  designation  of  its  own  ;  and  the  question 
is,  whether  evidence  shall  be  admitted  to  show  that 
the'  whole  passed  by  a  new  designation  affixed  to  it 
by 'the  ^testator  himself.  This  does  not  purport  to 
be  a  devis^  of  the  whole  maternal  property,  and  it 
is  submitted  that  it  is  not  competent  by  evidence  so 
to  enlarge  it.  If  it  had  been  "  my  estate  a/,"  in- 
stead of  "  my  estate  of**  Ashton,  by  the  modern 
decisions  it  is  clear  the  whole  would  not  pass.  But 
we  are  pressed  by  the  case  in  Finch.  Taking  it  for  Dormer?., 
granted  that  it  is  accurately  reported,  I  subinit  it  ispin^^^43t. 
not  now  law.  If  it  is,  then  Doe  v.  Greening  is 
not  law.  It  was  held  there  that,  as  the  words  had 
a  precise  meaning  and  were  sufficient  to  satisfy  the 
will,  it  should  only  operate  on  the  particular  subject 
of  the  devise  ;  so  that  the  case  of  Dormer  is  not 
law.  But  then  it  is  said  that  this  is  distinguishable 
from  Doev.  Greenings  as  the  woi^  here  is  not  a/.  Doe  v.  Green- 
but  of;  and  that  therefore  this  is  not  H  local  descrip-^f^  171.*" ' 
tion.  But  it  i^  admitted,  on  the  Authority  of  John- 
son's Dictionary,  that  0/*  means  conciming^  belongs 
ing  to.    Then  suppose  the  words  here  had   been 

VOL.  IT.  G 
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Feb.  22, 25;  «  belonging  to  AshtonJ'  that  would  be  as  complete 

June  12,1816.       i        i     i  .    ^.  .^  •  a    i  ™ 

^^ /  a  local  description  as  if  it  were  at  Ashton.     There 

EXTRINSIC  is  then  a  property  designated  in  the  will  itself  by 
EviDBKCB  which  the  terms  of  the  will  are  satisfied.  There  is 
NOTADMI8-  no  ambiguity  on  the  face  of  the  will,  because  then 

SIBLBTO   BN-    .  ,         / 

LABOBTHB    the  aiiibiguity  would   be  patent  and  not  latent,  and 
*h'btb«»wop^'^^'*^  ^'*®  ambiguity  in  the  will  is  patent,  no  evi- 
AwiLL.        dence  can  be  admitted  :  Cheney's  case,  5  Rep.  68. 
The  case  might  be  rested  here.     If  there  ia  a  patent 
ambiguity  the  evidence  cannot  be  received,  and  if 
there  is  no  patent  ambiguity  there  is  a  property  to 
satisfy  the  terms  of  the   will.      The  evidence  ia 
o^red  to  raise  the  ambiguity,  and  then  to  get  rid  of 
it ;  but  I  am  in    doubt  whether  it  is  to  explain  a . 
latent  ambiguity,  or  to  enlarge  what  is.  expressed. 
I  submit,  however,  that  where  there  is  property  to 
answer  the  terms  of  the  will  it  is  not  competent  by 
evidence  to  enlarge  it.     Against  this  they  cite  Doe^ 
d.  Clements^  v.  CoUings,  2.  T.  R.  498. — But  that 
case  when  examined  does  not  bear  them  out.     The 
Court  there  said  that  there  was  a  distinction  be- 
tween house  and  messuage,  so  that  it  appears  to  have 
been  a  question  of  construction  on  the  face  of  the 
will.      I  submit  then,  on   two  grounds,  that  thi/i 
evidence  otigiht  not  to  be  received  :   1st,  unless  it  be 
absplutely  necessary  to  receive  it  in  order  to  make 
the  will  operative  at  all ;  2d,  because,  if  received,  the 
intention  of  the  testator  would    be  collected,  not 
from  the  will»  but  from  evidence  dehors.     Aa  to  this 
first  ground,  the  principle  was  recognised  in  Fyoi 
V.  Pyot^  1  Ves.  355.  and  in  Ulrich  v.  Zitcfifield^  a 
Atk.  37 3>  and  in  Beaumont  v.  Fell,  2  P.  Wma. 
140,  where   there  was   a  beque&t  to/'  Catherine 
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"Earnly,"  and  it  being  clear  that  there   was   ^^^^^%*f^^^^ 

SQcb   person  as  Catherine  Eamly^  evidence  was  v ^ — / 

received  that  the  testator  meapt  Gertrude  Vardley,^^^^^^^^ 
and  the  reason  was  stated  at  the  end  of  the  report,  bvidencb 
that  the  will  would  be  so  far  inoperative  without  it  So  ^^^^^''to  "J- 
in  Day  v.  Trigg^  I  P.  Wms.  286,  where  one  devised  large  the 
his  freehold  houses^  &c.,  having  some  leasehold  butTHETBRMsor 
not  freehold  houses,  the  word  freehold  was  rejected  ^^^^^• 
rather  than  the  will  should  be  void.     That  is  the 
principle  on  which  tht*  cases  proceed  :  and  Rose  v. 
Bartlettj  Cro.  Car.  2Q2. — Dowsett  v.  Sweety  Ainb. 
175. — and    IVyndham    v.  IVyndham^    Ander.    58* 
were  all  decided  on  this  principle.     The  conclusion 
then  is  that,   if  there   are   any   lands  capable   of 
passing  by  the  terms  of  the  Will   itself,  it  is  not 
competent  by  parol  evidence  to  enlarge  the  words ; 
as  there  is  no  necessity  in  the  case,  which  is  the 
only  ground  for  the  admission  of  parol  evidence. 
As  to  the  other  ground,  in  Cheney's  case,  5  Rep. 
68.  the  object  was  to  introduce  extraneous  matter, 
but  the  Court  expressed  itself  decidedly  against  it. 
There  is  another  case  which   has  not  been  as  yet 
referred  to,  Doe^  d.  BrotofiyV.  Brown^  1 1  East.  44 1  • 
where    it  was  contended   that  extrinsic  evidence 
ought  to  be  admitted  to  prove  the  intent  of  a  testa- 
tator  to  include  freehold  property  under  a  description  . 
of  all   his  copyhold    estates.     Lord  EUenborbugh 
said  (p.  450),  ^  It  would  be  going  further  than  any 
**  case  which  we  are  aware  of  has  yet  gone,  in  ad- 
**  mitting  evidence  of  intent  from   extraneous  cir- 
*'  cumstaoces    to    extend    plain    and    unequivocal 
"  words  in  a  will/*     Brown  v.  Sehvyn^  Ca.  Temp. 
Talb.    240*    was   decided    on  the    same  principle. 

G  2 
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Feb.  99, 25;  These  cases  establish  the  principle  that,  where  the 

J      J  words  are  clear,  and  there  is  property  to  answer  the 

xxTRiNsic     description,  it  i^  not  competent  to  enlarge  them  by 

EVIDENCE      parol  evidence.     The  cases  cited  on  the  other  side 

NOTADMw-    on  questions  of  election,  presumption,  and  satisfac- 

LA  ROB  TBI     tion,  are  all  inapplicable.     The  inconvenience  that 

THB^TBiuiiOF^^*''^'   Tcsult  ffom  a  contrary  rule  has  been  already 

A  WILL.         mentioned.     The   maternal   property  had  no  joint 

or  definite  name  by  which  the  whole  was  known, 

and   under  these  circumstances  the  will  was  made. 

Suppose  then  that  all  the  maternal  property,  except 

the  estate  at  Ashton,  went  to  the  heir  at   law  as 

undisposed  oF,    and    there  had  been   no  question 

about  it,  and  suppose.'the  heir  at  law  were  desirous 

to  sell  it,  no  conveyancer  would  venture  a  doubt 

that  more  than   the  property  at  Ashton  passed  by 

the  devise.     The  present  case  differs  from  the  cases 

of  latent  ambiguity,  such  as  two  sons  named  John, 

or  two  estates  of  the  same  name.     But  here  I  do 

not  see  how  the  phantom  is  to  be  raised  before  it  is 

destroyed.  There  are  no  two  estates  at  Ashton  here. 

Besides,  this  is  a  question  between  an  heir  at  law 

and  devisee ;  and  it  is  a  rule  of  law  that  an  heir  at 

law    shall   not   be  disinherited  except  by  express 

words  or  necessary  implication. 

Feb.  93, IS i6.  Heywood,  Sergt.  (in  reply).  If  subjects  were 
known  under  one  general  name,  they  would  all  pass 
under  that  name  though  in  different  parts  of  the 
kingdom,  and  however  distant  from  each  other.  I 
do  not  know  that  I  cited  any  cases  as  to  fraud,  pre- 
sumption, and  satisfaction  ;  but  I  did  cite  several 
cases  of  election  to  prove  that  there  was  no  such 
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restrictioh  a&  that  now  contended  for,  as  to  the  ad-Feb.«5,i8i6. 
missibilky  of  parol  evidence  where  there  is  a  latent  ^^^^^^^^^ 
ambiguity^  even  in  a  Court  of  E^iuity.     The  cane  or  parol 
from  Godbolt  ^bows  that  estates  may  pass  under  ^^^  aomis- 
any  general  name ;  andc^  to  the  remark  on  the  case  »'»^^  ^^  «"' 

^    ^  ,  LARGE  THt 

of  Dormer,  that  it  was  a  case  of  an  entire  estate,  effbct  op 
this  too  is  the  case  of  an  entire  estate.     But  Mr.  C.  Y^^l^^^^'^ 
says  that  the  case  of  Dormer,  which  appears  to  be  Wyndham  v. 
the  same  in  the  Register's  book  as  in  the  report,  iS  ^(jfoh°'i6. 
not  law,  having  been  over- ruled  in  Doe  v.  Green-  ^S?  ^^*sj 
ing.     That  was  not  a  case  of  latent  ambiguity  but  171. 
of  construction,  and   has  nothing  to  do  with  the 
present  case.     The  word  Ashton  has  not  a  specific 
description  of  any   property.     There  is  a  manor, 
a  barton,    and  a  parish  of  Ashton,    and    there  is 
nothing  specific  till  the  evidence  is  admitted «     in 
Cheney^a  case  the  general  doctrine  is  well  stated,' 5  Rep.  68. 
but  it  does  not  make  for  their  argument.     Mr.  C» 
says  that  this  was  not  a  devise  of  the  whole  of  the 
maternal  property,  but  I  do  not  see  why  the  whol^ 
may  not  pass  under  the  name  of  the  Ashton  Estate. 
Such  was  the  testator's  intention,  ivhich  cannot  be 
carried  into  effect  unless  the  decision  is  for  us.     I 
do  not  admit  that  at  has  the  same  meaning  as  of^ 
because   at  is  local ;  but,  even  if  it  were  at  here, 
the  question  has  never   been  fully  decided.     The 
Court  were  equally  divided  in  Whitbread  v.  May^  Whiibf^ad  ▼. 
and  the  case  of  Dormer  would  bear  me  out  even  Pui^'sgs. 
if  the  word  were  at.    The  question   in    Doe  v.  2  T.  R.  49s. 
Colling^  was   not  merely  a  question  of  construc- 
tion.    Mr.  C.   contends  for  the   rule  that  no  evi- 
dence can  be  admitted  where  the  will  can    have 
any  operation  without  it.     But  I  have  cited  cases 
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Feb.  25, 18 16  to  show  that  there  is  no  such  restriction.     The  case 
"^ — "^^^ — '  of  Pfiot  V.  Pyotj   I  Vcs.  335.  does  not  at  all  afiect 

BXTRIlfSZG 

OR  PAROL  the  point,  and  the  case  of  Ulrich  v.  Litchfield  has 
wo'tadmm-  ^^^^  ^^^^  over.ruled.  I  do  not  quarrel  with  the 
•iBLETo  EN- rule  that  evidence  shall  not  be  admitted  to  contra- 

LAROE  THE  i-    ^      .1    '       .  mi  1  -  •  ■  e 

EFFECT  OF  dict  thc  instrument.  The  object  in  the  case  of 
™^jYj^***«^'' Beaumont  and  Fell,  2  P.  Wms.  140.  was  to  get  rid 
s  Atk.  S73.  of  the  Christian  and  surname ;  that  case  was  a  great 
deal  stronger  than  the  present,  and  the  principle 
must  have  been  that,  if  the  testator  did  not  err  in 
the  person  but  in  the  name  only,  the  person  shall 
take.  But  I  have  found  no  rule  that  evidence  shall 
not  be  admitted  where  the  will  can  possibly  operate 
3  TauDt.  147.  without  it,  except  in  the  case  of  Doe  v.  Osenden. 
I  cited  tlie  cases  of  Harris  v.  Bishop  of  Lincoln, 
and  Day  v.  Triggj  and  admitted  that  where  part 
of  the  description  must  be  rejected  the  rule  takes 
place,  as  the  admission  would  be  to  contradict  the 
will.  The  case  oflVyndham  v.  fTyndham  falls  within 
that  exception.  As  to  the  observation  that  the  efect  of 
our  doctrine  would  be  that  the  intent  of  the  testator 
would  be  collected  not  from  the  will  but  from  evi^ 
dence  dehors^  - 1  do  not  contend  that  where  there 
are  legal  technical  words  evidence  is  to  be  admitted 
to  alter  their  meaning.  But  AdiUm  is  no  technical, 
but  a  popular  description ;  and  Lord  Kenyon  in  the 
case  of  Lane  v.  Earl  S^anhopey  6  T.  R.  345-352. 
says,  **  Where  certain  words  have  obtained  a  precise 
**  technical  meaning  we  ought  not  to  give  them  a 
^'  different  meaning ;  but  if  there  be  no  such  ap- 
**  propriate  meaning,  &c.,  we  ought  to  construe  the 
**  words  so  as  to  give  effect  to  the  inteat.''  The  case 
of  Brown  v.  Sehoyn,  Ca«  Temp.  Talb.  240.  has  no 
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application  here,  as  the  evidence  was  there  offered  Feb. 25,  is  16. 
to  contradict  the  will.     Is  it  clear,  if  the  evidence  ^^[[j;^^^^^ 
should  not  be  received,  that  the  will  may  not  be  void  or  parol 
for  uncertainty  ?     And  if  so,  it  ought  to  be  received  no'tadmis- 
even  on  the  rule  in  Doe  v.  Oxenden.     The  intent  sible  to  en- 

LARGE  THE 

to  devise  the  whole  is  clear,  and  if  one  may  give  effect  of 
his  estate  any  name  he  pleases  ana  devise  it  by  that^^^j^Lu***^' 
name,  the  judgment  must  be  for  us. 

Lord  Eidojt  (C.)     The  case  which  your  Lord- 
ships have  just  heard  is  of  too  much  importance  for 
you  to  proceed  to  judgment  upon  without  the  deli- 
berate advice  of  the  Judges ;  and  I  mean   to  con- 
clude the  few  words  which  I  now  ofier  with  a  ques- 
tion^ the  answer  to  which  will,  I  trust,  bring  that 
advice  fully  before  you.     In  the  mean  time  I  sh»tl 
endeavour  to  clear  the  question  of  such  cases  as  one; 
hears  most  of,  not  at  Idw  but  in  equity  ;   ;ind  to 
begin  with  the  case  of  Dormer,  I  have  now   beforr  Donner  v. 
me  all  thdt  is  necessary  to    prove   what    was    the  Finch!43*- 
meaning   of  that    case ;  not    only  a   copy  of  the 
Register's  book  relative  to  that  case,  but  also  Lord 
Nottingham's  manuscript  notes  of  what  he  himself 
conceived  his  decision  to  be. 

The  report  of  that  case  stated  that  Dormer,  the 
testator,  was  possessed  of  pergonal  estate  of  con- 
siderable  value,  and  entitled  to  a  considerable  real 
estate  in  Bucks,  and  also  of  estates  in  Hampshire 
and  Sussex,  formerly  the  Banisters.  But  Idsworth 
in  Hampshire,  being  the  ancient  seat  of  the  family, 
he  usually  comprehended  the  whole  of  the  Hamp- 
shire and  l^ssex  estates  under  that  name.  He  rhade 
his  will  in  these  words  : — after  some  exj)ressions  of 
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Feb.25, 1816.  piety,  he  says :  "  as  to  my  temporal  estate  it  is   my 
^"    *^  **  will  that  after  my  mother*s  decease  the  interest  of 

EXTRINSIC 

OR  PAROL  '^  my  estate  at  Idsworth*' — and  then  in  a  paren- 
notTomw-  ^*^^*'*  "  (intending  the  whole  Banisters)  shall  go 
siBLETOEN-  «  towards  payment  of  my  debts,    and   afterwards 

LARGE  THE        ^,  j  •.  •    -i  t  , 

EFFECT  OP  towards  raismg  my  children  s  portions  in  manner 

OF  A^^^L.     **  following.     First,  I  bequeath  my  eldest  daughter 

"  Mary,  1500/.  item  to  my  two  daughters,  Margaret 

seemrio  have"  and  Elizabeth,  1500/.  to  be  divided  between  them. 

f^S^he  wj"  "  ^"^  ^^  '^  *'•*"  P'^**®  ^^^  ^^^^  ^"®  ^^  *^®"*  ^'® 
and  ihe  words' '*  (meaning  before  twenty-one  years  or  marriage) 

were  unde"** "  ^'^^^  the  survivor  to  have  1000/.,  and  if  both  die 
siwxibyihe  «  (meaning  as  aforesaid)  then  it  is  my  desire  that 
the  surmise  of  "  500/.  part  of  the  said  1500/.  be  given  to  my  said 
?o7wo7ds*o?  "  daughter ;  500/.  to  my  son  Robert ;  500/.  to  my 
theoriginal  «  son  William,  and  if  it  please  God  my  daughter 
^'  Mary  die  (meaning  before  twenty-one  or  marriage) 
*^  then  her  portion  to  be  equally  divided  amongst 
*'  my  surviving  children."  And  then  followed  the 
material  words,  which  were  wanting  in  the  printed 
Report,  by  which  he  devised  the  whole  Banisters, 
or  the  estates  ia  Hampshire  and  Sussex,  to  his  son 
Robert,  the  debts  and  portions  being  first  paid.  The 
decree  states  '*  upon  reading  the  depositions,  &c. ;  ** 
these  were  merely  that  the  testator  was  of  sound 
mind,  memory,  and  understanding,  and  no  other  de- 
positions were  mentioned^,  and  then  it  was  held  that 
the  whole  of  the  Banisters  were  by  the  will  made 
liable  to  the  debts  and  portions.  Lord  Northingham, 
in  his  notes  written  for  his  own  use,  states  the 
points  ruled  in  the  case  ;  and,  as  far  as  concerns  the 
present  case,  the  decision  is — that  whei^  a  testator 
devises  his  estate  at  H.  for  payment  of  debts  and 
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lM)rtion8,  and  devisei»  Blackacre  to  bis  son  Robert^  Feb.  25,1816. 
his  debts  and  portions  being  first  paid,  Blackacre  "^      ^^■^*' 

XXTRIlfSIC 

k  made  liable  to  the  debts  and  portions^  though  not  or  parol 
ill  H.,  and  that  was  the  circumstance  which  made  ^ot^admis. 
it  liable  ;  so  that  this  case  of  Dormer  in  Finch  is  no  ^^^-^  ''•  ■*- 
authority  at  all  for  the  plaintiff.  effect  of 

Your  Lordships  have  heard  cases  cited  as  to  pre-  I'^wi"?"'*  ^' 
sumption,  satisfaction  and  election^   and    so  forth.  Finch,  4S2. 
It  is  true  that  it  is  a  rule  that  where  a  testator  gives 
a  legacy  to  his  creditor  equal  to,  or  greater  than,  the 
debt,  the  presumption  is  that  it  is  meant  as  a  satis- 
faction of  the  debt     So  where  a  person  is  bound  by 
settlement  to  give  a  portion,  and  gives  such  a  po» 
tion  by  will,  it  shall  be  presumed  primd  facie  to  be 
intended  in  satisfaction  of  the  obligation.     But  evi- 
dence is  admissible  to  rebut;  the  presumption.     That 
however  is  not  admitted  to  alter  the  legal  effect  of 
the  terms  of  the  will,  but  only  to. show  whether 
what  is  given  by  the  will  is  not  a  satisfaction  of  r 

that  which  is  claimed  by  some  other  title.     With 
respect  to  election,  I  decided  the  case  of  Druce  and  pruoer.De* 
Denison^  and  stated  that  the  subject  as  to  which  the.3g^,°'      ^., 
election  is  to  be  made  must  be  clearly  described  in 
the  will.      I  there-  too  stated   my  opinion  of  the 
decision  in  Pulteney  v.   Lord  Darlington.     But,  P"^^«"«y  ^• 

•  11  II  1  i..ir  Darlington,2 

With  that  case  and  the  other  authorities  before  me.  Yes.  Jan. 
I  thought  it  right  to  decide  as  I  did,  subject  to  any  ^^' 
review  in  case  it  should  be  deemed  fit  to  attempt  to 
shake  these  authorities,  unless  the  parties  felt  that 
there  was  some  weight  in  another  observation,  that 
the  paper  there  in  dispute  was  of  such  a  testamen- 
tary species  that  it  would  be  received  in  lb©  proper 
Court  as  part  of  the  will ;  and  if  so,  there  would  be 
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Feb.  25, 1810.  an  end  of  ^11  question.  The  parties  seem  to  have 
wKuwc^  thought  that  there  was  some  weight  in  this  last 
o&  PAROL  observation  y  and  the  matter  was  no  more  heard  of. 
yoT^oHis*  ^^*^  A^  to  ^At  decision  of  Lord  Thurlow,  speaking 
8IBLE  TO  Elf.  ^jijj  the  utmost  deference*  I  doubted  its  soundness^ 

LARGE  THE  '  ,  ^ 

EFFECT  or      and  I  have  Lord  Loughborough  with  me.     And  as 
AwiLu''*  ^'  ^o  the  case  before  Lord  Kenyon,  the  name  of  which, 
Pulteney  ▼.     I  think,  was  Andrews  and  Lemon,  where  a  testator 
tone's  Vm?^'  bequeathed  all  his  personal  property  (he  having  per* 
Junr.544.      sonal  property  of  h IS  own,  and  also  personal  pro- 
Lil^MTby     P^^^y  ^^^  ^  strictly  his, own,  but  whi<ch  he  had  a 
Kenyon,        power  to  dispose  of  by  deed  or  will)  for  purposes 
for  which  his  own  was  insufficient.  Lord   Kenyon 
sent  it  to  the  Master  to  inquire  whether  by  personal 
property  he  meant  his  own  strictly,  or  intended  to 
include  both.     But  when  the  evidence  was  taken, 
he  was  so  much  struck  with  his  own  decision  that 
he  said,  **  though  the  evidence  has  been  taken  I 
'*  shall  not  now  admit  one   word  of  it  :*'  it  being 
necessary  for  the  general  interests  of  mankind  that 
persons  should  in  their  wills  state  clearly  what  they 
mean.     So  iar  as  to  cases   in  equity.     No  doubt 
where  there  is  a  latent  ambiguity  it  may  be  ex- 
plained by  evidence,  as  where  a  testator  gives  to  his 
son  John  20/.  for  instance.     There  is  no  apparent 
ambiguity  there»    But  if  he  has   two  sons  of  the 
name  of  John,  that  ambiguity  may  be  taken  away 
by  verification  of  the  fact.    But  here   it   is  **  my 
^<  estate  o/'Ashton;*'  whether  of  is  equivalent  to 
at  will  be  for  your  Lordships  to  determine.     But 
suppose  this  to  be  *^  my  estate  of  Devon,"  would  it 
be  competent  to  admit  evidence  to  show  that  the 
testator  meant  to  include  lands  in  Dorset  on  the  one 
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side,  and  Cornwall  on  the  other  ?  If  then  a  devkeof  Feb.s6, 1816. 
my  estate  of  Devon  would  not   let  in  evidence  to  "■      ^    "^ 

BXTRXKBIC 

show    that  lands  in   the   counties  of  Dorset  and  or  parol 

Cornwall  were  included,  why  should  a  devise  of"  my  Jot^admm- 

"  estate  of  Ashton"  let  in  evidence  to  show  that  lands  fi«^"  to  em- 

were  included   which   were  not  in  the  parish  ofcFPEcrop 

Ashton,    But  the  difficulty  is  how  far,  where  there  "^,™  "^ 

is  a  local  description  of  lands,  you  can  extend  that 

to  what  the  description  naturally  comprehends.     I 

say  nothing  on  the  evidence  itsetf-^only  that  the 

efl^t  of  it  may  be  looked  at  thus  iar,  to  see  how  far  * 

it  may  be  dangerous  to  admit  such  evidence.    But 

that  is  not  now  the  question.    The  question  which 

I  submit  to  your  Lordships,  as  proper  to  be  .put 

to    the  Judges,  is  this :  ^  whether  the   evidence  Quettion  to 

**  tendered  ia  such  as  according  to  law  ought  to  be '  *  "  ^^' 

"  admitted  ibr  the  purpose  for  which  it  is  offered/* 

Gibbs  (Ch.  J.)  (delivering  the  opinion  of  all  the  Judgment, 
Judges).  This  case  arose  upon  an  action  of  eject*  '*"*  ' 
ment,  brought  to  recover  possession  of  lands  and 
hereditaments,  claimed  under  the  will  of  the  late 
Sir  John  Chichester,  as  devised,  under  the  name 
and  description  of  the  devisor's  *^  estate  of  Ash  ton/' 
The  ejectment  was  tried  before  Baron  Graham, 
when  certain  evidence  was  offered  on  the  part  of 
the  plaintiff  which  the  Judge  thought  inadmissible; 
and  thereupon  a  bill  of  exceptions  was  tendered, 
and  sealed  and  signed  by  Baron  Graham ;  and  in 
that  bill  of  exceptions  the  evidence  is  stated  ufxon 
which  the  question  arises^ 

The  will  of  Sir  Arthur  Chichester  runs  in  these 
words  :  <<  I  give  my  estate  of  Ashton,  in  the  county  Will. 
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Jttnei8,i8i6.<^  of  Devonshire,  to  George  Chichbster  Oxenden, 
^^"^^""'^^  <*  second  son  of  Sir  Henry  Oxenden,  Baronet,  of 

BXTRIN81C  '  w       f 

OR  PAROL  '^  Broome  in  the  County  of  Kent :  I  give  my  house 
wo'tadmi*.  "  ^^  Seymour  Place,  for  which  I  have  given  a 
8IBLB  TO  Bv-cc  memorandum  of  agreement  to  purchase,  and 
BrrecTop  '*  which  is  to  be  paid  for  out  of  timber  which  I 
Iwil"**"'"  have  ordered  to  be  cut  down,  to  the  Rev.  John 
^'  Sanford,  of  Sherwell,  in  Devonshire/' 

The  ejectment  was  brought  to  recover  lands  situate 
in  the  county  of  Devon,  but  not  in  Ashton  ;  and  it 
was  insisted  that  under  these  words,  ^*  my  estate  of 
'^Ashton,"  the  testator  intended  to  comprehend 
these  lands,  though  not  in  Ashton,  and  that  they 
passed  under  the  will  of  the  devisor.  And  evidence 
was  tendered  to  show  that  the  testator,  in  convcr- 
sation  and  otherwise,  comprehended  under  the  name 
and  description  of  his  estate  of  Ashton,  not  only 
his  lands  in  Ashton,  but  other  lands,  or  the  whole 
of  the  estate  which  he  derived  from  hi  5  motherland 
that  he  spoke  of  his  paternal  estate  as  his  Youlston 
estate.  And  the  question  submitted  was,  whether 
extrinsic  evidence  could  be  received  to  explain  the 
devise,  and  to  show  that  it  included  lands  not  situate 
at  Ashton  ;  for  we  are  all  agreed  that  there  is,  n6 
Whether^  distinction  between  b/*and  atj  and  that  it  makes  no 
makes  no  diA  difference  whether  the  words  are  *^  my  estate  0/ 
fmnoe.         «c  Ashton,'*  or  "  my  estate  at  Ashton. 

I  do  not  state  the  particulars  of  the  evidence,  as 
the  question  is,  whether  any  evidence  at  all  can  be 
admitted  to  explain  the  bequest.  We  are  all  agreed, 
as  I  have  stated,  that  '*  my  estate  0/  Ashton**  and 
^*  my  estate  at  Ashton,"  are  words  of  the  same  im- 
Whm  lands  port,  and  the  question  then  is,  when  lands  at  a  par- 

at  or  of  a  parti- ^ 
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ticular  place  are  devised,  whether  extrinsic  evidence  Jun«ie,i8t6. 
may  be  received  to  show  that  the  devisor  included   „n,^c 


lands  out  oF  that  place  ;  and  we  are  all  of  opinion  oe  paeol 

SVZDEKCB 
VOT  APKIS- 


that  such  evidence  is  inadmissible. 


The  Courts  of  law  have  been  jealous  of  the  ad-  "■"  '^  *"- 

.  .  LABOB  TBE 

mission  of  extrinsic  evidence  to  explain  the  inten*  bffbct  of 
tion  of  a  testator ;  and  I  know  only  of  one  case  in  "wiu."*  ^' 
which  it  is  permitted,  that  is,  where  an  ambiguity  is  caUrplaceare 
introduced  by  extrinsic  circumstances.  There,  from  trinwc  cvi-' 
the  necessity  of  the  case,  extrinsic  evidence  is  *d- bradmiuS  to 
mitted  to  explain  the  ambiguity  ;  for  example,  show  that  the 
where  a  testator  devises  his  estate  of  Blackacre,  and  to^iI!^ln^*** 
has  two  estates  called  Blackacre,  evidence  must  be  '*"^"  ^^^  '^^ 

toat  place. 

admitted  to  show  which  of  the  Blackacres  is  meant ;  £^(^10110  evi- 
so  if  one  devises  to  his  son  John  Thomas,  and  he**fR^  *^.«»"; 

plaiD  a  will  ad- 

has  two  sons  of  the  name  of  John  Thomas,  evidence  mitsible  only 

must  be  received  to  show  which  of  them  the  testator  y*jl *?*■"" 

intended.    And  so  also  if  one  devises  to  his  nephew  ^}*^  *»y.«* 

*  tntisic  cir- 

William  Smith,  and  has  no  nephew  answering  the  comttaneet. 
description   in  all  respects,   evidence  must   be  ad- 
mitted to  show  which  nephew  the  testator  meant 
by  a  description  not  strictly  applying  to  any  nephew* 
The  ambiguity  there  arises  from  an  extrinsic  fact  or 
circumstance,  and  the  admission  of  evidence  to  ex- 
plain the  ambiguity  is  necessary  to  give  effect  to  the  tM^'u^ 
will,  and  it  Is  only  in  such  a  case  that  extrinsic  p>«»'>W«  only 
evidence  can  be  received.    It  is  of  great  importance  necessary  io 
that  the  admission  of  such  extrinsic  evidence  should  ^({^^^^ 
be  avoided  where  it  can  be  done,  that  a  purchaser  or  will. 
an  heir  at  law  may  be  able  to  judge  from  the  instru- 
ment itself  what  lands  are  or  are  not  affected  by  it. 

Here  the  devise  is  of  all  the  devisor^s  estate  at . 
Ashton  ;  for  there  is  no  difference  between  o/md 
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June  ic,  1816.  a^y  and  he  has  an  estate  at  Ashton  which  satisfies 
"^    '"^'^       ^  the  description.    It  is  true  he  has  other  lands  which 

EXTEIN9IC  *  •    I       I   • 

OK  PAROL  came  to  him  along  with  his  estate  of  Ashton;  but 
woT^A^iMs-  ^^^y  ^^^  "^^  therefore  comprised  in  the  words  "  my 
siBLE  TO  EM.u  gg^^^g  of  Ashton/'     If  a  testujtor  should  devise  his 

LASGE  THE        j  i         r  •        -rx  i  •  c^ 

EFFECT  OF  lanQs  ot  or  in  Devonshire  or  Somersetshire,  it  would 
Twi^***^  ^^^^  impossible  to  say  that  you  ought  to  receive  evi- 
dence  that  his  intention  was  to  devise  lands  out  of 
these  counties  ;  and  for  the  same  reason,  when  the 
testator  here  describes  the  lands  as  his  estate  of 
Ashton,  you  cannot  receive  extrinsic  evidence  to 
extend  this  to  other  lands  not  of  Ashton. 
Dormer  v.  We  were  pressed  a  good  deal  by  the  case  of  Dor- 

^nc'h^432  ^^  '"  Finch,  where  it  was  stated  to  have  been 
The  reporter  determined  that  by  a  devise  of  lands  at  Idesworth^ 
ed  the  "facts  of  l^nds  out  of  Idesworth  were  also  intended  and  in- 
that  case  with  ^1^^ J  in  the  devise.    There  is  some  obscurity  in 

the  surmise  of  i       mi 

the  parties,  the  case  as  reported.  The  statement  appears  to 
have  been  transcribed  from  the  bill,  and  the  re* 
porter  has  confounded  the  surmise  of  the  parties 

FacUand         ^^^^  ^^^  ^^^^^  ^^  ^^^  ^^^*      ^^^  ^^^^'  ^^  SUbsUnce 

grounds  of  de.  ure  these;  Doritier  died  possessed  of  personal  estaj:e 
case  of  of  considerable  value,  and  seized  of  real  estate  in 

i^dS^w.  Buckinghamshire,  and  also,  of  real  estates  in  Hamp* 
shire  and  Sussex,  formerly  called  the  Banisters,  and 
Idesworth,  the  family-seat  in  Hampshire,  was  part 
of  the  Banisters  estate.  By  his  will  he  directed  that 
the  rents  of  his  estate  at  Idesworth  should  go  to  pay 
debts  atid  raise  children's  portions.  In  Finch  it  is 
stated  thus :  ^'^It  is  my  will,  that  after  my  mother*s 
^*  decease,  the  interest  of  my  estate  at  Idesworth 
**  (intending  the  whole  Banisters)  shall  go  towards 
**  payment  of  my  debts,  and  afterwards  towards 
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•*  raising  my  children's  portions,  &c.'*     The  words  June  le,  isiG. 
intending  the  whole  Banisters^  the  statement  being  "" 


EXTRINSIC 


taken  from  the  bill,  are  only  the  suggestion  of  the  or  parol 
party.    The  fact  is  merely  that  he  directed  that  the  ^^i""*^",,^ 
interest  of  his  estate  at  Idesworth  should  go  towards  sible  to  en- 

-    ,   ,  ,  .  •  .  ^  large  the 

payment  of  debts  and  portions.    In  a  subsequent  effe^  ot 
part  of  the   will   he  directs  that  his  son  Robert  ][=^™*'*  ^^ 
shall   have  the  Banisters,  the  debts  and  portions 
being  first  paid.     It  was  certainly  a  question  in 
that  case,   whether    the    whole    Banisters    estates 
were  affected  by  the  debts  and  portions ;  and  the 
object  of  the  bill  Was  so  to  charge  them.     The  an- 
swer was,  that,  under  the  will,  the  estate  at  Ides- 
worth only  could  be  affected  by  the  debts  and  por- 
tions, while  on  the  other  hand  it  was  insisted  that 
it  was  the  testator's  intention  to  include  the  whole 
Banisters.    To  make  that  case  applicable  to  the  pre- 
ent  however,  it  must  appear  that  extrinsic  evidence 
was  received  to  show  the  intention.     But^  instead 
of  that^  the  contrary  appears ;  for  the  evidence  of 
the  only  two  witnesses  examined  in  that  case  was 
confined  to  the  sanity  of  the  testator  at  the  time  of 
making  his  will.     The  Lord  Chancellor  does  in- 
deed  determine    that   the    whole    Banisters^. were 
affected ;  not  because  of  evidence  admitted  to  show 
that  it  was  the  testator's  intention^  nor  because  it 
appeared  in  any  way  to  be  his  meaning  to  include 
the  whole  under  these  words  '^  my  estate  at  Ides- 
*'  worth,'*  but  because  in  another  part  of  the  will  the 
testator  gives  the  whole  of  the  Banisters  to  Robert 
his  son,  or  brother,  after  the  pqyment  of  the  debts 
and  portions,  which  showed  the  intention  of  the 
teatejtor,  Ihat  the  whole  Banisters  shocrld  be  cbarged. 
So  far  tbe»  as  dial  case  is  an  authority,  it  amounts 
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June  12,  I8t6.  merely  to  this,  that  if  one  part  of  a  will  charged 
^^""^  one  estate  with  payment  of  debts  and  portions,  and 
OR  PAROL  another  part  charges  another  estate,  then  both  are 
woTAOMis-  charged.  The  testator  there  by  one  clause  charged 
8IBLE  TO  EK-  his  estate   at  Idesworth,    and   by   another  clause 

LARGE  THE  ■' 

EFFECT  OF      chftrgcd  the  whole  of  the  Banisters. 

Having  removed  that  case  out  of  the  way,rwe  are 
all  of  opinion,  that  there  is  nothing  to  impugn  the 
general  rule,  that,  unless  iu  cases  where  there  is  a 
latent  ambiguity,  parol  or  extrinsic  evidence  is  not 
admissible  to  explain  a  will. 

Lord  Eldon  (C.)  When  this  case  was  argued  at 
your  Lordships*  bar  it  was  contended  for  the  plaintifl^ 
that  the  extrinsic  evidence  ought  to  have  been  re- 
ceived ;  and  that  if  it  had  been  received  the  verdict 
would  hs^ve  been  cleiarly  for  him  :  and  for  the  de- 
fendant it  was  contended  that  the  evidence  ought  not 
to  have  been  received,  and  was  properly  rejected ;  and 
that,  though  it  had  been  received,  it  did  not  follow 
that  the  verdict  ought  to  have  been  against  him. 

Whether  in  case  the  evidence  had  been  received 
the  verdict  ought  to  have  been  the  one  way,  or 
whether  it  ought  to  have  been  the  other  way,  are 
questions  with  which  your  Lordships  need  not 
trouble  yourselves,  provided  you  concur  in  the  opi- 
nion delivered  by  th^  Judges.  Speaking  for  myself, 
I  have  only  to  say  that  such  is  clearly  my  indivi- 
dual opinion,  and  that,  upon  the  question  that 
this  judgment  be  reversed,  I  shall  vote  that  it  be 
affirmed. 

Judgment  affirmed. 

Agents  for  Plaintiff  in  error,      Harm  an  and  Newby. 
Agents  for  Defendant  in  error,  Anstice  and  Cox. 
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SCOTLAND. 

APPEAL  FROM  THE  COURT  OF  SESSION.  .       . 

Reid  and  Co. — Appellants, 
Harvey  and  others — Respondents. 

Insurance  "on  goods p^r  Nancy,  Captain  Johnson,  from  June  19, 24, 
*^  Lisbon  to  Clyde,  premiam  ten  guineas  per  cent,  to  re-       is  16. 
"  turn  five  per  cent,  for  convoy  iand  arriyal."  v.-^,^^,— «,• 

By  instructions  to  make  insurance,  and  a  representation  in  iniurancb. 
these  terms,  the  underwriter  is  made  to  believe  that  there  — fraud. — 
IS  a  chance  of  the  vesseFs  sailing  with  convoy,  and  that  he  *5^" J^J**' 
undertakes  an  alternative  risk*  And  the  contract  is  not  an  '  ^^' 
insurance  at  the  higher  premium  against  all  hazfirds,  in- 
dependent of  the  chance  of  the  dimmished  risk,  though  at 
a  lower  premium ;  but  the  alternative  is  a  constituent  part 
of  the  contract,  and  a  material  part,  because,  though  the. 
underwriter  undertakes  the  entire  risk  at  the  higher,  pre- 
mium, combined  with  the  chance  of  diminished  risk  with 
a  lower  premium,  the  entire  risk,  standing  alone  without 
the  chance  or  alternative,  might  be  one  which  he  would 
not  undertake  at  the  higher  premium,  or  would  not  under- 
take at  all.    And  therefore,  where  parties  procured  in- 
surances to  be  effected  upon  a  representation  as  above^ 
knowing  at  the  time  that  the  vessel  was  to  be  a  running 
ship,  and,  before  the  last  insurance  was  effected,  that  she 
had,  in  fact,  saUed  without  convoy,  but  not  communi- 
cating these  facts  to  ()ie  underwriters,  it  was  held  to  be  a 
concealment  of  fact  material  to  the  risk,  and  that  the 
policies  were  void. 

Jtm^EID  and  Co.,  merchants^.  Glasgow,  having  orw 
dered  a  cargo  of  fruit  from  Lisbon,  their  corres- 
pondents at  that  place,  Slack  and  Co.,  wrote  them 
a  letter,  dated  December  22^  1798^  wfaich^  as  far 

VOL.  IV.  H 
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June  ig,  24,  as  it  related  to  the  matter  in  question,  is  in  these 
^      ^       J  terms :— • 

ivBURANCB.       *^  Small  vessels  in  general  are  become  so  scarce 

roturn'op"  **  *h*^t  we  really  began  to  despair  of  finding  an  op- 

pREMiuM.      «  portunity  to  comply  with  your  orders ;  particu- 

TiccToec.  28,  **  ^^^^y  ^^  ^^  foreigner  would  venture  going  so  far  to 

1798,  received  <«  the  north  at  this  time  of  the  year.     We  were, 

*  ^^  indeed,  most  shamefully  disappointed  per  last 

**  convoy,  when  we  had  engaged   room   for  sixty 

^^  chests,  we  meant  on  joint  account ;  but,  fortu- 

^'  nately,  when  we  least  expected  it,  we  have  had 

*^  the    good    luck    of  meeting    with   a  charming 

^Mittle  schooner,  the  Nancy,  Johnson,   (a  prize, 

^^  going  home  fw  condemnation)  we  calculate  will 

•*  carry,  &c. 

^^  Two  or  three  days  fi^ne  weather  will  put  this 
«  vessel  ready  for  sea,  her  cai^o  being  all  made  up* 
'^  This  for  your  government  regarding  insurance, 
^^  with  or  without  convoy ^  for  which  she  shall  not 
^  wait  a  single  day. 

*'  P.  S.  fFe  have  determined  on  running  with 
**  the  Nancy. — ^To-morrow  you  may  calculate  will 
<<  sail  about  the  30th  at  farthest/' 

On  the  same  day,  a  letter  was  addressed  to  the 
Appellants,  by  Mac  Andrew  and  Gill,  another 
house  at  Lisbon,  with  which  they  corresponded,  in 
the  following  terms :  ^*  Gentlemen,  We  had  this 
^'honour  the  7th  instant,  and  have  now  to  advise, 
^that  we  have  procured  freight  for  100  chests 
.'^  china  oranges,  and  150  frails  figs,  on  board  the 
^<  British  vessel,  Nancy,  Captain  Robert  Johnson, 
^' which  we  expect  will  sail  in  all  this  month,  and 
^*will    carry   for  your  account  the  above  goods. 
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^^  The  amount  of  invoice  for  your  government  in  J<iQe  id,  s4, 
**  insurance  may  be  about  53O//00O.     There  being  v  '\-,  j 
'*no  convoy  at  present  appointed  for  Britain,  Me  ivsqrakcb. 
**  Nancy  intends  to  run  it.     However,   should  any  ,^r^of" 
'*  partial  convoy  oflFcr,  she  will  naturally  benefit  of '^""o"*- 
"  it/' 

Reid  and  Co.  received  these  letters  on  January  7)  Order  for  in- 
1799,  and  on  the  l6th  gave  their  broker  an  order  *^*;*^^*"- 
fer  insurance  in  the  following  terms  ;  quoting  some  omitting  in- 
wordsfirom  the  first  letter  of  advice,  but  omitting  veuei  was  a 
the  information  that  she  was  a  prize  going  home  for  P*^'^^'  ^^' 
condemnation  ;  *^  Sir,  Please  '  make  inaunmcQ  for 
*^  2001.  sterling  on  fruit,  by  the  Nancy,  Captain 
*'  JohnscMi,  of  and  from  Lisbon  for  Clyde,  premium 
'^  ten  guineas^  to  return  feoe  per  cent.  Jbr  convoy 
*^and  arrival.    The  Nitncy  it  a  charming  little 
'*  schooner,  and  our  friends  advise,  would  be  ready 
'^  for  sea  by  SI  St  ukvno.'* 

A  policy  was  accordingly  opened^  and  under- 
written by  the  Respoitdenl  Harvey  and  another. 
The  terms  of  the  policy,  as  far  as  conoema  the 
present  question,  were :  ^  The  fruit  and  goods  on 
^^  board  the  said  ship,  or  schooner^,  Naoctf  y.  Robert 
<^  Johnson  master,  are^  insured  in  a  voyage  from 
^'  Lisbon  to  Clyde,  the  adventure  to  begin,  &c. ; 
*'  the  premium  being  at  the  rate  of  ten  guineas  per 
V  cent.9  to  return  fi'oc  per  cent  for  convoy  and 
''  arrival.''  The  words  in  the  first  letter,  "^  with 
*'  or  without  coavoy,"  not  being  in  the  pdicy. 

On  January  5, 1799,  Messrs.  Robert  Slack  «<^^^JJ^'^"y•^ 
Co.  again  wrote  to  the  Appellants,  infbming  them, 5, 1799,  re- 
that  '<the  Nancy  only  finisbed   loading  4he  daf  f^J"^ -^*"- 
*'  before  yesterday,  when  she  immediate^  dropped 

H  2 
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June  19,  £4,  <«  down  to  BelHm,  and,  we  bope,  got;  over  the  bar 
^  ,  '  J  "this  morning.  She  is  a  nice  little  schooner,  and 
INSURANCE.  **  we  doubt  not  will  have  a  safe  and  very  short 

—FRAUDS      «  „ 

RKTURN   OF  7«*'»-  • 

PREMIUM.  Messrs.  M^Andrew  and  Gill,  wrote  them  also  on 

the  same  day  ;  **  We  have  now  the  pleasure  to  en- 
"close  your  bill  of  lading  for  your  100  chests 
"China  oranges,  and  •  150  frail  figs,  shipped  for 
"your  account  on  board  the  Nancy,  Captain 
"Johnson,  which  we  expect  will  sail  to-morrow  for 
**  Greenock  direct.  The  detention  we  did  not  ex- 
"pect,  when  wrote  you  last,  would  have  been  so 
"  gr^at,  but  could  not  be  avoided,  from  the  inter- 
"  vention  of  our  holidays,  and  indifferent  weather.** 
Insurance,  These  letters  were  received  on  January  22,  1 799» 
^*"*1?ed^^'*^"^  on  that  day  instructions  were  given  for  another 
insurance  ^^ on' goods  per  Nancy,  Johnson,  from 
*<  Lisbon  to  Clyde,  premium  ten  guineas  per  cent, 
"to  return  five  per  cent,  for  convoy  and  iarrival  ;** 
and  on  this  representation  another  policy  was 
opened  and  underwritten  by  M'CuUoch  and  Millar ; 
but  they^  on  the  next  day,  insisted  on  having  the 
policy  cancelled,  as  they  had  understood,  when 
they  underwrote  it,  that  the  Vessel  was  to  sdilwith 
convoy,  whereas  they  had  since  learned  that  she 
was  a  running  ship ;  and  they  were  liberated. 
Second  insur-  On  January  24,  the  broker  obtained  instructions 
1799.'  ^°  'to  procure  insurance  on  goods  "per  Nancy;  Jobn- 
^'  son,  from  Lisbon  to  Clyde ;  premium  ten  guineas 
"  per  cent.,  to  return  five  per  cent,  for  convoy  and 
*'  arrival.  The  Nancy  finished  loading  on  3d 
"  instant,  when  she  dropped  down  to  Bellim,  and 
"was  expected  to  get  over  the  bar  on  the  5th  in* 
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"  stant"  Another  policy,  in  the  same  terms  as  June  19,  «♦» 
before,,  was  underwritten  upon  this  by  others  oft.  ,  '  , 
the  Respondents.  insurance. 

A  letter  from  Lisbon,  to^Reid  and  Co.  dated  ^^*^^"'^ 
January  12,  and   received  on  the   27th,   stated  : — premium. 
"  The  Nancy,  Johnson,  sailed  early  on  the  TM.^f",^^''' 
"  The  vessel  we  supposed  would  follow  is  now  to  ^^^^  Jan- 12, 

„     n    ■  1  1    ^  1  •    1        !•       received  27tb, 

'*  wait  convoy.  Keid  and  Co.  got  a  third  pohcy  statingtbatthe 
in  the  same  terms,  underwitten  on  the'  28th,  by  a^ujJny^iued 
Harvey  and.  others,  under  similar  instructions  as  without  coa- 

.I  VOV    &DQ  ft 

before,  with  this  addition  : — ^*  By  letter  of  the  12th  third  policy 
«  instant,  advice  is  had  that  the  Nancy,  sailed  the^J^^  ***^" 
«  7th  instant." 

The  vessel  was  taken  on  January  12,  by  a  Spanish  The  vessel 
Privateer.     On   February    14,   whether   before   or^^*"^ 
after  advice  of  the  loss  did  not  appear,  the  under- 
writers took  a  formal  protest  against  the  assured, 
^nd  demanded  to  be  relieved  from  the  policies,  on 
account  of  concealment  of  material  facts  and  cir- 
cumstances.     The    assured    then    commenced   an 
action  in  the  Court  of  Session  against  the  under- 
writers, for   payment  of  the.  sums  insured  ;  but, 
after  several  proceedings  and  a  proof  taken,,  this 
action  was  dismissed,  as.  the  cause  ought  to  have 
originated  in  the  Admiralty  Court.     Reid  and  Co. 
accordingly,  brought  an  action  in  the  Admiralty  isoo*  isoi. 
Court,  and  obtained  decree  in  absence  against  the  ^coum^of 
underwriters,  who  then  brought  an  action  of  reduc- Session  and 
tion  of  this  decree  in  the  Court  of  Session.     The     °**'* 
cause   then   was  allowed  to   fall   asleep,   but  was 
awakened  in  1808.     Though  in  this  last  action  the 
underwriters  must  have  been  the  pursuers,  yet,  in 
the  subsequent  proceedings  in  the  Court  of  Session^ 
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June  19,  u»  the  assured  were  described  as  the  puimiers^  and  the 
>.  '    J  underwriters  as  the  Defenders,  as  in  the  original 

ivsu&AvcE.  action.  The  circumstance  was  mentioned  at  the 
KETURN^oT  ^^  ^^  appeal,  but  did  not  seem  to  be  considered  as 
PREMIUM.      material. 

In  the  memorials  and  proceedings  below  there 
was  much  discussion  as  to  the  general  principle  of 
the  law  of  insurance  relative  to  communications  by 
the  assured  to  the    underwriter,  and,  in  addition  to 
various  passages  quoted  according  to  their  practice 
from  writers  on  insurance^  the  observations  of  Lord 
3  Barr.  iQos-  Mausficld,  iu  Carter  v.  Boehm^  were  relied  upon  on 
Blacks.  Rep.  both  sides  ;   and  for  the  underwriters,  the  cases  of 
*^'  FelUmes  v.  Schneiders^  before  Lord  Kehyon  ;  and 

M^Adam  v.  M^Evoy^  before  Lord  Ellenborough ; 
and  the  cases  of  Keay  v.  Yaungy  in  the  Court  of 
Session,  November  17S3,  were  also  cited.  And 
with  respect  to  this  particular  case,  the  question 
was  whether  there  was  a  wrong  representation  .or  a 
concealment  of  circumstances  material  to  the  risk, 
and  in  the  knowledge  of  the  assured  at  the  time 
when  the  insurance  was  effected. 

As  to  the  matter  of  concealment,  Macullock  and 
Millar,  whose  insurance  had  been  cancelled,  wenv 
examined  as  witnesses,  and  stated  that  they  had 
understood  from  the  nature  of  the  representation 
made  to  them  that  the  vessel  was  to  sail  with  con- 
voy ;  and  Macullock  stated  that  after  having  seen 
the  letters^  he  was  confident  no  one  would  undertake 
the  risk  for  less  than  twenty  guineas. 

The  Lord  Ordinary,  and  Court  of  Session  (first 
division)  by  its  first  interlocutor  found  for  the  un- 
derwriters.    By     another  interlocutor,  the    Court 
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found  for  the  assured — but  ultimately   by  inter- June  19, 24, 
locutors,  June  27, 1812,  and  June 25, 18 J3,  decided  l,  i^'^    j 
for  the  underwriters,  and  the  assured  appealed^.         insurance. 
The  question  on  the  appeal  was  whether  there  I^turn^op" 
was  a  wrong  representation   or  a  concealment  of '»**'»^*'- 
facts  and  circumstances  material  to  the  risk,  and  in  j^gd'Jsid! 
the  knowledi^  of  the  assured  at  the  time  the  insur-  Judgment  in 

«•         J    1  1  n    t  Court  below 

ance  was  effected,  by  the  suppression  of  these  two  for  the  under- 
particulars  :  Ist,  That  the  vessel  was  a  prize  coming  J^lf"'    ^^ 
home  for  condemnation,  and  therefore   not  within  Questions  and 
the  proTisions  of  the  convoy  act,  38  Geo.  IIL  cap.  J^f"^'"' 
76.— 2d,  That  the  vessel    was   intended   to   be   a 
running  ship.  ' 

Mr.  Leach  and  Mr.  Homer  (for  the   Appel- 
lants) argued,  as  to  the    1st  point,  that  the  cir- 
cumstance whether  the  vessel  was  British  or  foreign, 
within  or  without  the  provisions  of  the  convoy  act, 
was  one  of  tliose  of  which  the  underwriter  took  the 
knowledge  upon  himself;  of  which  he  might  have 
informed  himself  by  making  proper  inquiry,  and  as 
to  which,  if  he  did  not  inquire,  he  must  be  con- 
sidered as  having  waived  any  information.     It  was 
therefore  a  oircumstance  which,  though  within  the 
knowledge  of  the   assured,  he  was   not  bound  to 
communicate,  and  the  cases  of  Long  v.  Duff,  and 
Long  «.  Bolton,  were  cited.     As  to  the  2d  point— -  «JJ>*- P""- 
whether  the   assured    were  bound    to  communi- 
cate   the    probability   that  the.  vessel  would  sail 
without  convoy  when  they  effected   an  insurance 
with   these    words   in  the  policy   after    the   long 
premium :  **  to  return  five  per  cent,  for  convoy  and 
^'  arrival,**  there  appeared  to  be  no  decided   case 
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INSURANCE. 
—  FRAUD. — 
RETURN  OF 
PRBlflVM. 
Doug.  S55. 


June  19,^4,  applying  exactly  to  that  point  in  the  present  case,  as 
the  question  in  the  case  of  Simond  v.  Boydell  turned 
upon  the  point  of  arrival.  That  appeared  to  have 
been  the  first  case  in  which  this  form  of  words  in  a 
policy  were  brought  particularly  under  the  notice  of 
the  Court,  and  the  case  was  spoken  of  as  one  of 
great  authority  by  Lord  Kenyon  and  Sir  James 
Mansfield. — Lord  Mansfield  there  said,  *^  dangers 
^^  of  the  sea  are  the  same  in  time  of  peace  and  of 
'^  war.  But  war  introduces  hazards  of  another  sort 
^^  depending  on  a  variety  of  circumstances,  some 
^^  known,  others  not  known,  for  which  an  additional 
**  premium  must  be  paid.  Those  hazards  are  dimi- 
"  nished  by  the  protection  of  convoy,  and  if  the 
^  insured  will  warrant  a  departure  with  convoy^ 
'^  there  is  a  diminution  of  the  additional  premium. 
^^  If  the  insured  will  not  warrant  a  departure  with 
^^  convoy,  he  pays  the  full  premium,  and  in  that 
"  case,  the  underwriter  says — if  it  turn  out  that  the 
"  ship  departs  with  convoy,  I  will  return  part  of  the 
^\  premium.''— Now  suppose  the  assured  did  know  in 
this  case  that  the  vessel  was  to  run  without  convoy, 
the  question  was  whether  it  was  material  to  the 
risk  here  insured.  The  contract  was  in  its  terms  an 
insurance  against  all  hazards  of  sea  and  war,  with  a 
proviso  that  in  case  the  war  ri^k  should  be  dimi« 
nished,  there  should  be  a  diminution  of  the  war 
premium.  Then  how  could  the  concealment  of  the 
fact  be  material  to  the  risk  since  there  was  a  distinct 
contract  on  the  face  of  the  instrument  applicable  to 
the  event  of  sailing  without  convoy  ?  But  the  as- 
sured were  apprized  that  if  convoy  .offered,  the  vessel 
would  naturally  take  theadvantageof  it,  and  there- 
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fore  provided  for  that  alternative.     Then  looking  at  J^^nc  ^9, 24, 

the  case,  on  the  principle,  where  they  had  no  deci-  , , 

sions  to  guide  them>  this  was  a  contract  of  indera-iNsuRAvcE. 
nity  against  all  hazards,  where  the  parties  looked  at ^YgRN^oT 
the  whole  risk,  and  distinctly  provided  against  it ;  prbmium. 
with  the   addition  that  if  the  whole  risk  did  not 
take  place,  the  premium  should  he  proportionably 
diminished. 

Sir  Samuel  Romilly  and  Mr.  Adam  (for  the 
Respondents,  the  underwriters)  argued  as  to  the 
Ist  point,  that  the  fact  of  the  vessel  being  a  prize 
ship  coming  home  for  condemnation,  was  clearly 
material,  and  the  case  in  C.  P.,  Long  v.  Duff,  did  2  Bos.  Put. 
not  touch  upon  the  present  case,  because  there  it  did^^' 
not  appear  that  the  assured  knew  that  it  was  a 
foreign  ship— and  though  they  had  known  it,  the 
vessel  was  British  owned,  and  the  proper  infor- 
mation tnight  be  procured  at. Lloyd's  by  the  under- 
writer. There  was  a  wide  difference  between  that 
and  a  prize  ship  coming  home  for  condemnation, 
which  had  never  been  in  a- British  port — and  by  the 
words  ''from  Lisbon  to  Clyde,"  in  the  represen- 
tation and  policy  they  gave  the  underwriters  reason 
to  think  that  she  was  a  British  trader  coming  home 
to  the  Clyde.  As  to  the  2d  point,  the  inference 
from  the  words  "  premium  ten  guineas  per.  cent,  to 
"  return  five  per  cent,  for  convoy  and  arrival," 
must  have  been  that  there  was  a  strong,  probability 
that  she  would  sail  with  convoy,  though  there  was  a 
possibility  that  she  might  not.  The  observations  of 
Lord  Mansfield,  in  Simond  and  Boydelly  did  not  Doug.  263. 
apply  here.     The  meaning  of  his  Lordship's  words 
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June  ic),s4».  was  tbis-— -if  the  assured  will  not  warrant  a  depar- 
^    ^  I'    J  ture  with  convoy,  he  must  pay  the  full  premium  ; 


isrsuRANCB.  but  though  the  assured  will  not  warrant,  yet  as 
RBToRiTop  *'^®''®  "  *  strong  probability  that  she  will  sail  with 
pRBMiDM.  convoy,  if  she  does  in  feet  so  depart,  then  the  un- 
derwriter engages  to  return  part  of  the  premium.-^ 
The  words  **  to  return  6  per  cent,  for  convoy  and 
"  arrival,"  were  not  mere  words  of  style,  but  carried  an 
intimation  that  the  vessel  would  probably  sail  with 
convoy;  and  there  was  a  representation  too  that 
the  vessel  had  dropped  down  to  Bellim,  the  place 
where  vessels  usually  joined  convoy.  The  assured 
knew  all  along,  however,  that  she  was  intended  to 
be  a  running  ship,  and  by  the  letter  received  pre- 
vious to  effecting  the  last  insuraiK;e,  they  knew  that 
she  had  actually  so  sailed,  but  did  not  communicate 
the  circumstance.  Now  every  circumstance  which 
might  affect  the  judgment  of  a  prudent  man,  as  to 
undertaking  the  risk,  ought  to  be  communicated, 
unless  it  was  one  of  those  which  the  underwriter 
himself  might  equally  know,  and  must  be  presumed 
to  know,  or  to  have  waived  the  information.  The 
circumstance  of  her  being  a  prize  ship  coming 
home  for  condemnation,  would  clearly  vary  the 
risk,  on  account  both  of  her  not  being  within  the 
provisions  of  the  convoy  act,  and  the  state  of  the 
vessel  as  to.  seaworthiness.  The  circumstance  of 
her  being  intended  to  be  a  running  ship  would  also 
clearly  vary  the  risk-^and  therefore  both  circum- 
stances ought  to  have  been  tx>mmunicated ;  for- 
though  the  underwriter,  under  the  impression  that 
the  vessel  was  British,  and  that  »he  would  probably 
sail  with  convoy,  undertook  the  alternative  risk  ;  it 
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did  not  follow  that  if  he  had  known  she  was  foreign,  ^nnc  19*  24, 
and   was  intended  to  be  a  running  ship,  that   he  v.      ^  '    j 
would  have  undertaken  the  risk  at  the  same  pre-  ivsurance. 
mium,  or  that  he  would  have  undertaken  it  at  all.      —fraud.— 


RETORir  OF 
PREMIUM. 


Mr  Leach  (in  reply)  still  contended  that  the 
contract  was  in  its  nature  an  insurance  against  all 
hazards,  with  a  note  in  favour  of  the  insured,  in 
case  the  hazard  happened  to  be  diminished. 

Lord  Eldon  (C.)  This  is  a  case  of  insurance  on  Jadgment, 
goods  "by  the  Nancy,  Captain  Johnson,  from'^'*"''^*'*®^^' 
*'  Lisbon  to  Clyde  at  a  premium  of  ten  guineas 
"  per  cent,  to  return  five  per  cent,  for  convoy  and 
"  arrival."  The  appeal  is  brought  against  a  judg- 
ment of  the  Court  of  Session,  finally  sustaining 
the  defences  and  assoilzieing  the  defenders  (the  un- 
derwriters), holding  in  effect  that  there  was  a  want 
of  good  faith  on  the  part  of  the  assured,  and  that 
the  representation  was  wrong. 

Two  objections  were  made  to  that  representation ; 
1st,  because  it  was  not  mentioned  that  the  vessel 
was  a  prize  ship  coming  home  to  be  condemned. 
I  would  not  be  bcmnd  by  any  opinion  I  might 
state  on  that  point,  but  as  to  the  other  objection 
I  have  no  doubt  that  it  is  a  good  one,  and  that  the 
Court  of  Session  is  right. 

The  information  received  by  the  Appellants  was, 
that  this  was  to  be  a  running  ship ;  they  however 
did  not  effect  an  insurance  of  that  nature,  but  got 
two  or  three  policies  underwritten,  by  instructions 
to  their  broker  to  make  insurance  on  fruit  or  goods 
'*  by  the  Nancy,  Captain  Johnson,  from  Lisbon  to 
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June  24, 1816."  Clyde,  premium  ten  guineas^  to  return  five  per 
'       N^*^-^  «  cent,  for  convoy  and  arrival."     It  is  remarkable 

INSVl^ANCE.  ,  ^ 

— FBAVD.—  that  in  all  the  letters  to  the  Appellants  the  vessel 
PREMIUM?^  was  described  as  a  running  ship.  Yet  after  the 
Appellants  knew  that  she  had  actually  sailed 
without  convoy^  one  of  the  policies  was  effected  on 
this  sort  of  representation  ^'  premium  ten  guineasr, 
"  to  return  Jive  per  cent,  for  convoy  and  arrival^ 
and  it  was  impossible  that  these  last  words  should 
not  be  considered  as  having  some  meaning. 

Now  I  think  the  general  understanding  would  be 

that   vessels   so  insured   would    sail   with   convoy, 

though  some  might  possibly  sail  without,  and  the 

underwriter,  says  "  I  take  the  risk  altogether,  with 

"  the  chance  of  the  vessel  sailing  with   convoy.'* 

The  onder-    But  if  be  had  not  this  alternative  and  knew  that 

bdicvc^ihathc^he  was  4:o  sail  or  had  sailed  without  convoy,  he 

underiKMkaii  miorht  not  take  the  risk  at  ten  ficuiners,  as  he  only 

alteniaUyc  ?   .  •  .  ,      ,        i  n%  -i- 

risk,  whereas  took  it  at  ten  guineas  with  the  chance  of  her  sailing 
toX*aMwc?^^*^  convoy,  though  in  that  case  and  on  arrival  he 
at  the  time  of  ^as  to  return  five  per  cent.     So  that  he  takes,  the 

insurance  that   .  ,      ,  ,  i  i-  i  t 

there  was  oo  risk  altogether,  upon  an  understandilig  that  there 
alternative,     ^^y  y^  ^  sailing  with  convoy,  whereas  without  that 

alternative    he   might   not    take   the    risk   at  ten 

guineas,  or  might  not  take  it  at  alK 

Appeal  disniissed,  and  Judgment  affirmed. 

Agent  for  Appellants,    Campbell. 

Agent  for  Respondents,  Spottiswoode  and  Robertson. 


ON  APPEALS  AND  WRITS  OF  ERROR.  JOQ 


SCOTLAND. 

APPEAL    FROM  THE   COURT  OF   SESSION. 

MoNTGOMERiE  (Lofd  and  Lady) — Appellants. 
WAVcnoPE'-^Ilespondent. 

'A  TRUSTEE,  tutor,  and  curator,  appointed  cashier  and  agent  March  27,  sg; 
to  the  trust  by  co-trustees,  and  when  called  upon  to  ac- April  1,  8, 
count,  produces  accounts  made  up  byaccountantsfrom  his  ^^^^' 
own  instructions.  Lord  Ordinary  appoints  objections  of  a  ^^"■"v 
general  and  preliminary  nature  to  be  stated  to  the  accounts,  trdstbbs, 

reserving  the  examination  of  particulars  and  vouchers  till  ^uRATotf  s 

these  should  be.  disposed  of.  Objections  given  in  that  the  ^q^  ^q  ac- 

,  accounts  were  not  annually  balanced,  that  interest  was  al-cousT. 
lowed  only  at  3-^  per  cent.,  whereas  interest  ought  to  have 
been  calculated  at  three  per  cent  dedie  in  diem  from  time 
of  receipt  till  three  montns  after  the  annual  balance^  and 
then  on  the  balance  at  five  per  cent,  and  the  right  to 
demand  all  the  profits  stated  but  not  insisted  on,  that  a 
charge  was  made  for  the  service  of  the  accountants  which 
ought  to  be  paid  by  the  trustee  and  agent  as  it  was  by  his 
negligence  in  not  keeping  the  account^  himself  that  their 
services  became  necessary,  that  his  charge  for  his  own 
trouble  in  the  management  was  ex^essive^  and  that  a  charge 
made  for  makinjy^  up  titles  to  certain  lands  by  adjudications 
in  implement,  without  general  service  and  decree  of  con- 
stitution, ought  not  to  be  allowed,  as  the  titles  were  impro- 
perly completed  and  therefore  useless.  After  several  pro- 
ceedings, final  interlocutor  below  approving  the  accounts 
in  toto  without  any  examination  of  particulars.  This  last 
interlocutor  reversed  ss  inconsistent  with  the  reservation  in 
the  Lord  Ordinary's  interlocutor  which  was  not  appealed 
from,  and  the  cause  remitted  for  review  as  to  the  rest,  so 
that  the  claim  for  all  the  profits  might  be  insisted  upon  if 

'  that  question  was  still  open. 

The  Lord  Chancellor  observing  that  he  could  not  conceive 
how  it  came  to  be  imagined  uiat  the  accounts  ought  not  to 
be  annually  balanced,  that  it  was  new  in  principle  to  take 
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March  87, 39;     acoounts  made  up  under  the  directions  of  one  alone  of 

April  1,8,  the  parties  as  a  ground  for  judicial  proceeding  that  the 

1816.  appointment  of  a  trustee  hy  co-trustees  to  be  cashier  and 

^"—^v-'    '      agent  to  the  trust  to  be  paid  as  cashier  and  agent  could 

TR08TBBS,         hardlv  be  supported  in  England,  that  a  trustee  ought  to 

CURATORS^       keq)  liis  accounts  so  regularly  at  least  as  to  enable  the 

HOW  TO  AC-        Court  to  judge  how  far  the  assistance  of  professional  ac- 

coDHT.  countantB  might  be  nccessair  in  the  particular  cas^  but 

that  a  trustee  acting  hondjiae  with  a  view  to  the  interest 

of  the  ceiivi  que  trust  oi^ht  not  to  sufEer  for  mistake  unless 

he  very  grossly  miscarried. 


X  HIS  was  a  question  as  to  the  principle  and  mode 
of  accounting  by  a  tutor,  curator,  and  trustee,  who 
was  also  agent  and  cashier  for  his  colleagues  in  the 
guardianship  and  trust,  with  the  pupil  and  truster. 
1796,  death  of  Archibald,  late  Earl  of  Eglinton,  died  in  17969 
ton'^aS^L.  leaving  two  daughters.  Before  and  at.  the  time  of 
*  bia  death  he  was  entitled  to  and  possessed  of  a  very 


ten  years  o^*  large  estate  real  and  personal  of  his  own  acquisition, 

^^*  besides  two  entailed  estates,  one  of  which  by  the 

destination  went  to  his  cousin  the  succeeding  Earl 

of  Eglinton,  the  other  to  his  elder  daughter  Lady 

Appointment  Mary  Montgomery.    By  a  deed  of  nomination  of 

uitow,Mdcu-F^*  ®>    ^788,  and  a  disposition  and  settlement  of 

w^'Si^     Jan.  18,  1791,  Earl  Archibald  had  appointed  Sir 

spondtntwas  James  Montgomery  the  Chief  Baron  of  the  Ex- 

"^^  chequer    in   Scotland,  Sir  Archibald  Macdonald, 

then   Solicitor    General,    afiterwards    Lord    Chief 

BaroQ  of  the  Exchequer  in  England,  and  others, 

amongst  whom  was  John  Wauchope  writer  to  the 

signet,  to  be  tutors  and  curators  of  his  daughters, 

and  trustees  of  his  fortune  for  their  benefit. 

Wauchope  had  in  the  EarPs  life  time  been  his 
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cashier  aod  agent  and  bad  made  up  bis  accounts,  March  S7»29; 
and  regularly  struck  a  balance  annually.      It  was  ig^/g/'^' 

thought  proper  by  the  other  tutors  and  trustees  that ' y~^ 

Wauchope  should  continue  to  take  the  active  ma-  ^oR»r' 
nagement  of  the  property  as  agent  and  cashier,  and  cuuators— 
his  powers  as  such  were  renewed  by  them  with  a  count. 
recommendation  to  keep  his  accounts  in  the  same  Reapondeiit 
regular  manner  as  in  the  Earl's  life  time.  ca!hi!Kaiid 

Lady  Mary  the  elder  daughter^  who  was  only  *««*  by  his 
ten  years  of  ag€^  in  1796  when  her  father  died,  wa»&c. 
in  ]  803  at  the  age  of  sixteen  or  seventeen  years  isos.  Marri- 
nsarried  to   her   cousin    Lord    Montgomerie^   ^^dSirfitcm 
of  the  present  Earl  of  Eglioton ;  her  father^s  wishes  age  of  sixteen 
express€)d  in  his  last  illness  being  in  that  respect  ^^^' 
complied  with.     Lady  Susan,  the  other  daughter, 
died  in  1805,  in  minority.  In  180&  Lord  and  Lady  1806.  The 
Mon^omerie  determined  to  settle  with  the  trustees^  andher^^u^' 
and  for  the  purposes  of  that  settlement  an  acticm  of  ^"!f  P"*<*^ 

,  "^     ,  ,       ,  ,  to  close  the 

multiple-poinding    was  in   I8O7   instituted  in.  the  trust. 

names  of  the  trustees,  in  which  all  proper  parties  ^<^\^?°o^ 
11   1     1        »  -1  11    multiple- 

were  called,  that  the  trustees  might  account  and  be  poinding. 

judicially  exonered;. 

Wauchope,    by  appointment  rf  the  Lord  Ordi*  R«pondcnt 

,  11  i»i--  ••         produces  ao- 

nary,  then  produced  an  account  qt  bis  intromissions  counto  made 
as  cashier  and  agent,  prepared  under  bis  own  inn  JJ^^^u^^^h^ 
structions,    by  Messrs.  Keith  and  Wilson,  p^ofe^ow^iIl•tnlo- 
sional  accountants.      Wauchope,  it  appeared,   had 
not  made  up  his  accounts  annually,  and  had  ren- 
dered none  to  the  tutors  and  trustees  till  I8O6,  and 
in  the  accounts  prepared  by  Keith  and  Wilson  no 
annual  rests  had  been  made>  nor  annual  balances 
struck.  r     «^  ,0,, 

Jan.  SSy  1611. 

The  Lord  Ordinary  by  interlocutor  of  Jan.  25,  luteiloMiorof 
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March  27,29;  1 8 1 1 ,  ordered  Lord  and  Lady  Montgomerie  to  give 
iB\6.  '  '      ^^^^  process  any  objections  of  a  preliminary  and 
— ^v— ^  general  nature  which  they  might  have  to  these  ac- 
TUTORS,.'     counts,  before  entermg  upon  an  exammation  of  par- 
CURAT0R8—  ticulars  and  vouchers.     This  interlocutor  was  not 
COUNT.         objected  to  nor  appealed  from,  and  in  compliance 
Lord  Ordi-     with  it  four  preliminary  objections  were  stated-— ist, 
objections  to  that  the  accounts  were  not  annually  balanced  :— ^2d, 
t5  te'tSif*''**  Wauchope  had,   instead  of  stockbg  out  the 
they  should    savings,  kept  immense  balances  in  bis  hands^  for 
tenable.  ^^^  which  there  was  no  occasion  in  the  ordinary  admi- 
Fourobjoc-    nistration,  and  allowed  only  34-  per  cent,  interest  on 
these  balances  instead  of  5  per  cent. :— Sd,  that  the 
charge  for  troul)le  and  commission  was  extn^vagant, 
and  that  420/.  charged  by  Keith  and  Wilson  for 
making  up  the  accounts  ought  not  to  be  allowed^  as 
it  was  the  neglect  of  Wauchope  to  make  up  his  ac- 
counts annually  that  rendered  their  assistance  neces- 
sary :«— 4th,  that  the  charge  for  making  up  certain 
titles  ought  not  to  be  allowed,  as  they  were  impro- 
perly completed  and  therefore  useless. 
Interlocutor       The  Lord  Ordinary  by  interlocutor,  Nov.  12, 

ofLordOitiU  ^         .  ,    ,    !•  i-        J     ,    .     1 

nary,  Nov.     1811,  first  in  part  appealed  from,  found  that  the 

'®^^*  accounts  ought  to  be  annually  balanced  ;  and  that 

interest  on  the  balances  ought  to  be  charged  at  the 
rate  of  4  per  cent,  and  repelled  the  other  objec- 
tions. 

Representations   having  been  given  in  by  both 

parties  against  this  interlocutor,  the  Lord  Ordinary 

made  avizandum  with  the  cause  to  the  Lords  of  the 

first  division,  and  informations  having  been  lodged,, 

Interlocutor.  *^®  Court,  by  interlocutor,  July  2,  1812  (second  in 

of  Ckmrt,  July  part  appealed  from),  found  that  the  accounts  must 
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be  brdight  to  an  annual. balance  ;  and  that^  as  to  the  March  S7, 29  k 
balances,  after  allowing  certaijj,  pe^riods  for  stocking. iJig. 

them  out,  intlsreat  should  ke  charged  at  5  per  cent. ;  v * 

but  that  no  interest  should  be  charged  de  die  i»  TOTORsr* 
diemiM  the  expiration  of  these  periods,  and  the  curators— 

■  ...  HOW  TO  AC- 

Court  refpelled  the  other  objections.  count. 

Both  parties  reclaimed,  and  the  Court,  Nov.   1 2,  Interlocutor 
1812,  ordered  the  petition  for  Lord  and  Lady  Mont-  Nov.  12,1812. 
gomerie  to  be  answered,  with  the  exception  of  the 
point  of  the  expense  of  making  up  the  titles  as  to 
which  they  aldhered,  and  this  part  of  the  interlocutor 
was  appealed  from.  > 

After  answers  put  in;  the  Court  by  interlocutor.  Interlocutor 
Feb.  2,  1813,   (fourth  appealed  from)  approved  ofpeb.VisiV. 
the  whole  accounts  of  Keith  and  Wilson,  as  they 
stood  without  examination  of  particulars  or  vouchers, 
and  Lord  and  Lady  Montgomerie  appealed.  Api^eal. 

The  point  chiefly  contended  for  below  on  the  part  Argument. 
of  the  Appellants^  after  the  matter  of  annual  balance, 
was  that  interest  should  be  charged  on  the  sums  re- 
ceived at  the  rate  of  3  per  cent,  de  die  in  diem^  from 
the  time  of  receipt  until  three  months  after  the  an- 
nual balance  should  be  struck,  and  from  that  time 
at  the  rate  of  5  percent. — ^There  were  some  pas- 
sages in  the  pleadings  below,  touching  upon  the 
right  of  the  Appellants  to  an  account  of  all  the  pro- 
fits made  by  the  Respondent  of  the  trust  money ; 
but  this  appeared  to  be  stated  rather  as  a  right 
which  might  be,  than  as  one  which  actually  was, 
insisted  upon. 

When  the  cause,  however,  came  to  be  heard  upon 
appeal,  the  point  chiefly  insisted  upon  for  the  Ap- 
pellants was,  that  the  Respondent  ought  to  account 

VOL.  IV.  I 
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March  s7, 39;  for  M  the  profits  be  had  made  of  the  inSinfi  mo-^ 
1816.  '  ^'     "®y*     '^  ^&>  ^  priQciple  of  universal  law,  that  a 
' — V— ^  tu^tor,  curator,  or  trustee^  should  not  make  a  profit  of 
tutors"'     ^^®  infant's  or  truster^s  money;  and  in  no  country  in 
cDRATORa—  Europe  was  it  ever  heard  of  before,  that  when,  a 
COUNT.     *  trustee  laid  out  the  money,  he  should  be  allowed  to 
retain  the  profits.    The  rule  was  essential  in  the 
character  of  a  trustee,  and  no  express  institution  was 
necessary.     But  in  the  civil  law  there  was  a  prohi- 
bition against  taking  interest  without  accounting  for 
it.     (?od.  lib.  5.  tit  56*     De  asuris  pupillaribus.*-^ 
Whatever  interest  the  trustee  made  ought  to  be 
paid,  and  even  though  it  should  be  proper  to  keep 
the  money  in  deposit,  if  he  did  in  fact  make  interest 
^^rbcsv.       of  it,  he  ought  to  pay  it.    A  trustee  cannot  bargain, 
Ch.  Ca.  430.  so  as  to  gain  an  advantage  for  himself,  out  of  the 
trust  fund ;  and  therefore  where  executors  were  di« 
rected  to  lay  out  the  fund  at  the  best  interest,  and 
they  agreed  that  one  of  them  should  takejt  at  4  per 
cent,  the  executor  was  charged  by  the  Court  with 
5  per  cent.     So  here  no  authority  of  the  co-trustees, 
if  given,  could  pit)tect  Wauchopc  from  accounting 
for  the  utmost  interest.      No  principle   could   be 
more  clear,  than  that  a  guardian  ought  to  charge 
nothing  for  care  and  trouble,  but  only  the  money 
out  of  pocket.     The  principle  of  the  office  was,  that 
it  was  a  moral  and  honourary,  and  not  a  stipendiary 
ofiice^  and  so  it  was  clearly  considered  in  Chancery, 
in  this  country,  and  in  the  civil  law.     There  was  a 
case^  where  a  person,  employed  by  a  testator  as  a 
collector  of  rents,  being  made  executor  of  his  will, 
claimed  an  allowance  for  collecting  the  rents  subse- 
quent^o  the  testator's  death,  on  the  ground  that  it 
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was  so  meant ;  but  the  Master  disallowed  the  ciaim,  March  27,99 ; 
as  no  intention  could  be  imptfed  so  far  to  take  away  1316. 


the  qfaankcter  of  executor ;  and  so  here  the  character 

of  ca^i^r  and  agent  ought  not  to  be  allowed  to  ex-  ^*!J!^^^^' 

tingaish  that  of  trustee.     These  are  propositions  of  curators— 

r  ,,  ,  -n  1-     1  1  T  HOWrTO.AC- 

universal  Iaw»  and  as  true  at  Edinburgh  as  at  JLon-  count. 
don ;  and  i^  there  was  any  doubt  about  the  matter,  N.  B.  in  this 
it  was  of  vast  importance  to  have  the  point  settlede  ration  was  not 
Trustees  might  be  proceeded  against  with  more  ^Jji^^'i^  {^; 
or  less  severity  as  to  the  charge  of  interest  in  parti- *«»ouni  of  the 
cular  cases ;  but  this  was  the  first  time  it  was  ever 
heard  of^  that  a  trustee  should  not  be  bound  to  ac« 
count  for  the  profits  actually  made  by  him  6f  the 
trust  fund.  But  it  was  a  general  and  paramount 
principle  of  the  law  of  Scotland,  that  a  tutor,  cura- 
tor, guardian,  or  trustee^  could  makq  no  profit  what- 
ever for  himself  of  the  trust  fund.  There  was  an- 
other subordinate  principle,  by  which  trustees,  &c. 
were  bound  to  use  a  certain  degree  of  diligence,  and 
this  varied  in  its  effects  and  consequences  according 
to  the  change  of  times  and  circumstances.  But  the 
principle  that  the  office  of  guardian  and  trustee  was 
gratuitous,  and  that  a  person  in  that  situation  ought 
to  derive  no  profit  to  himself  from  the  trust  fund, 
was  universal  and  invariable.  The  authorities  on  the 
other  side  related  merely  to  the  different  modes  of 
acting  on  the  subordinate  principle  without  affecting 
the  general  and  universal  principle.  The  mode  of 
dealing  with  the  trust  fund,  and  of  accounting,  laid 
down  by  these  old  regulations,  however  proper  in 
other  times  and  under  other  circumstances,  was  to- 
tally inapplicable  to  the  present  period,  and  present 
State   and   circumstances  of  Scotland.    And   then 

12 
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TVfarci.uT. 29; Stair,  b.  I.  t.  6.  s.  17.21. — ^Erak.  b.  1.  t.  7.  s.  19.— 

Anril    I     ft 

1 8 16.  '  '     Bankton.  b.   I.  t.  7-  ».  36. — Scott    (of  Rossie)  v. 

' sT"^^  Strahan  (of  Balgenny)  Elchies. — Murray  v.  Mur-' 

tdtor"^'     rfly,  June  17 10: — and  other  cases  stated  in  Diet. 
CURATORS— under  title,  Pactum  illicitum. — Lord  Macdonaldv. 

HOW  TO  AC- 
COUNT.        Mackenzie,  1780,  were  cited.— By  the  principles  of 

the  law  of  Scotland  then^  the  Respondent  v^as  bound 
to  account  for  all  the  profits  he  made  of  the  trust 
fund,  and  in  accounting  to  bring  his  accounts  to  an 
annual  balance,  and  pay  interest,  according  to  the 
course  and  practice  of  the  country  at  the  present 
time.  Wauchope  was  liable  to  the  penalties  of  stat.' 
of  1672.  cap.  2.  for  neglect  of  its  regulations ;  but  no 
penalties  for  the  omission  were  insisted  on,  but  only* 
the  profits  which  he  actually  made,  or  ought  to  have 
made.  As  the  charge  by  the  accountants  for  their 
services  was  occasioned  by  Wauchope's  own  negli- 
gence in  not  keeping  his  accounts  so  as  to  render 
their  assistance  unnecessary,  he  and  not  the  Appel- 
lants ought  to  pay  it. — His  charge  for  his  own  re- 
muneration was  extravagant,  (230/.  per  ann.)  and 
he  was  at  any  rate  precluded, 'by  the  terms  of  his 
appointment  as  cashier  and  agent,  from  charging 
more  than  was  allowed  him  in  the  late  Earl's  life- 
time, (100/.  per  ann.) — ^Then  in  makingup  the  titles 
to  certain  lands  by  adjudications  in  implement,  the 
general  charge  and  decree  of  constitution  were 
omitted,  and  the  titles  were  unavailable,  and 
the  Appellants  ought  not  to  be  charged  with  the 
explcnse. 

For  the  Respondent  it  was  argued,  that  the  ac- 
count of  all  the  profits  made,  had  never  been  asked 
below,  and  the  Appellants  had  even  made  a  merit 
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of  no(  insisting  upon  it ;  and  now  they  called  up6nMarcb»7>s9» 
their  Lordships  to  decide  a  point  which  they  had  ^j^^.  '  ' 

excluded  from  the  consideration  of  the  Court  be-  ^ n^~^ 

low.     The  question  was  as  to  the  rate  of  interest  to^*""^^^^' 
be  paid,  and  the  annual  balances  ;  and  that  was  toc^^^TORs— 
be  decided,  not  by  universal  and  moral  Jaw,  but  by  count. 
the  law  of  Scotland  ;  and.  the  rules  as  to  balancing 
tbe  ^counts,  and  stocking  out  the  receipts,  and  the 
interest  to  be  paid,  were  stated  in  the  authorities, 
Campbell  v.   Lord    Galloway^    Fac.    Col.  March, 
1802. — Ersk.  B.  1.  T.  7.  S.  '25. — Spalding  v.  Far-      ^ 
guharson,  Fac.  Coll.  May,  I8O9.     But  Wauchope 
consented  to  pay  interest  according  to  the  rate  at 
which  a  prudent  man  would  have  made  interest  of 
his  own   money.     Mr.  Wauchope,   as  a    mediuni 
between   the  interest  allowed    by   the  private  and 
chartered  banks,  accounted  at   the  rate  of  S-^  per 
cent,  de  die  in  diem.     It  was  not  the  duty  of  Wau- 
chope to  lay  out  the  receipts  on  landed  security,  at 
5  per  cent,  as  then  he  might  not  be  able  to  answer 
the  exigencies  which   might^  occur,     ^s.  to  annual 
rests,  even  the  law  of  England  did  not  allow  in- 
terest on  interest  except  in  special  cases.     At  law 
it  was  only  allowed  where  judgment  was  had  for, 
a  sum  composed  of  principal  and  interest,  and  then 
instead  of  execution  an  action  was  brought  on  the 
judgment ;  interest  was  then  given  on  the  whole  in 
the  shape  of  damages.     Equity  did  not  go  so  far, 
as  the  decree  only  directed  interest  to  be  computed 
on  the  principal,  and  it  was  no  settled  principle 
that  a  trustee  should  account  with   annual    rests. 
He  paid  the  profits  which  be  made,  or  interest,  butiiVes.  qs* 
not  on  annual  rests.     The  c^se  of  Raphael  v.  Bo- 
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March  27, 'igiehm^  depended  on  special  drcamstances.     tn  thw 
1816.  '  *      respect,  generally^  the  law  of  Scotland  appeared  to 

^^ —^-^  run  on  all  fours  with  the  law  of  Englani),  Ersk* 

B.  3.  T.  3.  S.  81.  In  the  law  of  Scotland  there 
were  special  provisions  as  to  tutors  and  cura- 
tors, but  no  distinction  as  to  annual  rests.  As  to 
the  charge  for  trouble  and  commission  it  was  no 
point  in  dispute  here  whether  any  thing  at  all  ought 
to  be  allowed ;  the  only  objection  was  to  the 
amount,  and  the  charge  was  not  unreasonable  in 
its  amount.  As  to  the  accountants  they  were  pro- 
perly employed,  as  they  had  no  Masters  in  8cot«- 
land.  Their  qharge.  for  their  services  was  not  un- 
reasonable, and  credit  was  due  to  their  accounts. 
(Lord  Eldon.  (C.)  Were  they  attended  by  both 
parties?)  No:  but  credit  was  due  to  their  ac- 
counts independent  of  that.  As  to  the  charge  for . 
making  up  the  titles,  the  judges  below  were  clear 
that  it  ought  to  be  allowed. 

In  reply  it  was  contended  that  the  Appellants 
had  made  an  offer  to  account  on  a  certain  princi- 
ple, which  was  not  accepted,  and  not  having  beeti 
accepted,  it  was  no  waiver  of  the  right  to  insist  on 
the  whole  profits  made.  (Lord  Eidon^  (C.)  Then 
what  had  the  judges  to  do  with  it?)  Merely  to 
say  whether  this  was  not  a  fair  phnciple.  {Lof^d 
Eldon,  (C.)  I  do  not  understand  this :  Wauchope 
brings  in  his  account ;  the  Lord  Ordinary  orders  you 
to  state  any  preliminary  and  general  objections  you,j 
may  have  to  it.  You  might  then  say—"  We  will  have 
^'  nothing  to  do  with  this  account,  aiid  insist  on  the 
^^  general  principle,  and  all  the  profits  made."  But 
instead  of  that^  you  proceeded  to  take  the  opinion 


OK  APPEALS  AND  WRITS  OF  ERROR.  ng 

of  the  Court  on  these  four  objectiops,  and^  that  March 87,29; 
opinion  being  against  you^  it  is,  as  you  say,  to  go  1316.  ^'  ' 
for  nothing  at  all.     Suppose  in  such  a  case,  in  the  "-^v— ^ 
Court  of  Chancery  here,  a  person  olfered  you  terms,  TUTORsr* 
end  you  refqqed  to  say  whether  you  accepted  them  cuhators— 

^1  11  11  •     •  r    .t       HOWTOAC- 

or  not,  but  proceeded  tp  take  the  opmion  of  the  count. 
Court  on  tbem,  and  that  being  against  you,  could 
ypu  then  maintain  that  you  were  entitled  to  the 
larger  account^  and  that  the  opinion  of  the  Court 
was  to  go  for  nothing  ?  I  think  you  would  not  be 
heard  in  our  Courts.  But  if  it  be  otherwise  in  the 
Court  of  Session,  why  comes  this  appeal  here  ? 
Your  argument  is,  that  we  ought  to  send  back  the 
case  to  the  Court  to  proceed  as  if  these  ot^jeciions 
had  never  been  put  in.  But  if  we  send  it  back  to 
them  to  take  the  larger  account,  they  may  say  that 
they  never  refused  it.) 

Jljfr.  Wetherell  and  Mr.  A^  Murray  for  Appel- 
lants ;  Sir  S.  R^mlly  and  Mr.  Leach  for  Re^pon^ 
dents. 

IiOrdEi4ion.  (C.)  This  is  a  singular  proceeding,  April  s,  1816. 
and  one  which,   according  to  ipy  notions  of  legal  ''"*'8™"^- 
proceedings,  I  am  as  little  able  clearly  to  compre- 
hend, as  any  that  ever  came  before  me  in  the  course 
of  my  judicial  experience* 

The  case  was  originally  brought  into  Court  byEnk.Mor. 
action  of  multiple^poinding,   and  your  ^Lordships  Lib.4.T.s. 
have  heard  passages  read  at  the  bar  from  the  books,  S-^* 
from  which  it  appears  that  the  nature  of  that  action 
in  general  pioceediags  is  well  understood. 

The  summons  states :-— ^^  Whereas,  it  is  humbly  Summous. 
*'  meant  and  shown  to  us  \>y  our  lovite.  Sir  William 
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Aprils,  1816.  «<  Augustus. Cunynghame^  of  Livingstone,  Baronet: 
''  Sir  Archibald  Macdonald,  Lord  Chief  Baron  of 
**  his  Majesty's  Cour4  of  Exchequer,  in  England ; 
•*  Sir  James  Montgomery,  of  Stanhope,  Baronet ; 
•*  William  Fullerton,  of  Fullerton,  Esquire ;  and 
**  John  W^auchope,  writer  to  the  signet ; — that 
**  where  the  pursuers  as  trustees  under  two  trust 
"  dispositions  and  deeds  of  settlement,  executed  by 
"  the  now  deceased  Archibald,  Eari  of  Eglington, 
"  the  one  dated  January  18,  iTQl,  and  the  other 
*^  dated  November  5,  J  79^5  ;  and  likewise  as  tutors 
*'  appointed  by  the  said  Archibald,  Earl  of  Eglin- 
'*  ton,  to  his  daughter^  stand  vested  in,  and  are 
*'  possessed  of,  certain  lands  and  «jums  of  money 
"  and  effects,  the  extent  and  amount  whereof  will 
<'  be  specified,  and  condescended  upon,  in  the 
**  course  of  the  action,  to  follow  hereon  ;  that  the 
'^  pursuers  are  willing  and  desirous  to  account  for 
*^  their  management,  intromissions,  and  transac- 
*'  tions,  as  trustees,  and  tutors,  and  curators,  and 
''  to  pay  over  and  convey  to  the  person  or  persons 
'^  who  may  be  found  to  have  best  right  thereto  the 
"  sums  of  money  and  lands,  Ace. ;  but  they  are 
*'  distressed,  and  threatened  to  be  pursued  for  the 
*^  same,  not  only  at  the  instance  of  the  Right  Hon. 
**  Lady  Mary  Montgomerie,  the  only  surviving 
^'  daughter  of  the  said  deceased  Archibald,  Earl  of 
"  Eglinton,  and  spouse  of  the  Right  Hon.  Archi- 
^'  bald.  Lord  Montgomerie,  and  the  said  Archibald, 
**  Lord  Montgomerie,  for  his  interest,  who  pretend 
^'  to  have  right  to  the  said  lands  aod  other  funds  in 
*'  virtue  of  the  foresaid  trust,  dispositions,  and  set- 
f*  tlcments,  or  otherwise ;  and  also  by  Hugh,  now 
**  Earl  of  Eglinton,   Archibald  Mbntgomery,  Es- 
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5*  quire,  late  of  Stair,  and  the  pursuers,  the  saidsAprils,  i8i6. 
«  Sir    Archibald   McDonald,  Sir   James    Montgo-  '       "^       ' 

^  .  TEU8TEBS, 

*'  mery,  and  John  Wauchope^  who  pretend  to  have  tutors, 

*'  right  to  the  said  trust  funds  and  estate,  or  part^^^!!^^"^" 

**  thereof,   in    virtue  of  the  contract    of  marriage  couht. 

^*  entered  into  between  the  saids  Archibald,  Lord 

**  M ontgomerie,  and    Lady    Mary    Montgomerie ; 

**  therefore   the   saids,   ^c.  &c.  ought,  and  should 

"  be  convened  before  the  Lords  of  our  Council  and 

^  Session,  and  it  ought,  and  should  be  founds  and 

**  declared^  by   decree,  &c.  that  the    pursuers   are 

**  only  liable  in  once  and  single  payment,  &c.  ;  and 

*•  that  to  such  of  the  said  defenders  or  to  the  pur- 

*'  suers^  Sfc.   as  shall  be  found  to  have  best  right 

**  thereto  at  discussing  their  preferenceSy  &;c.  ;  and 

''  the  pursuers  as  trustees,  and  tutors,  and  curators, 

'*  appointed  by  the  said  Archibald,  Earl  of  Eglin- 

'^  ton,  &c.,  ought  to  be  decerned  and  ordained  to 

'^  make  payment,  &c.  to  such  of  the  defenders,  or 

^'  others  as  shall  be  so  found    to  have  best  right 

**  thereto,  and  in  like  manner    to    denude  of  and 

^'  convey  to,  &c. .  such    of  the  said  defenders,  or 

*^  others,  as  may  be  found  to  have  best  right  there- 

^^  to,  the  whole  lands,  &c.  or  other  funds  or  effects 

^'  vested  in  their  persons  or  in  their  possession,  as 

*'  trustees,  or  tutors,  or  curators  foresaid  ;  and  upon 

^'  the  pursuers  accounting  for  their  said  intromis- 

''  sions,  and   lodging  in  process  a  conveyance  iii 

*'  favour  of  the  person  or  persons  so  preferred,  of 

'^  the  lands  and  others    foresaid,   they  ought  and 

, "  should  by  decree  foresaid,  be  exonered  and  dis- 

^'  charged  of  the  offices  of  trustees,  and  tutors,  and 

^^  curators  foresaid,  and  their  whole  of  management 

**'  and    intromissions    in    virtue   theireof,  fi^c.  &c." 


122 


CASES  IN  THE  HOUSE  OF  LORDS 


Aprils,  1816.  Stripping  this  of  the  technical  form,  I  take  theob* 
TKvmzs^^^^  and  meaning  to  be,  that  all  who  had  any  claims 
TUTORS,  should  be  called  into  Court,  that  the  claims  should 
HOW  TO  AC-  be  there  stated,  and  discussed,  and  decided  upon, 
coujrr.  ^^^  ^^^^  ^l^g  trustees  should  be  decreed  to  pay  the 
trust  moneys,  and  to  convey  the*  trust  lands  accord- 
ing as  the  rights  should  be  Mtablished. 

One  circumstance  is  material-— that,  in  the  life 
time  of  the  late  Earl  of  Eglinton,  Mr.  Wauchope 
acted  as  his  cashier  and  agent ;  and,  after  the  Earl's 
death,  the  trustees,  who  attended  their.  Brst  meet- 
ing, November  2Q,  1796,  resolved,  *•  that  Mr. 
''  Wauchope's  powers,  as  cashier  and  agent,  ought 
"^  to  be  renewed,  but  they  delayed  giving  directions 
^*  about  making  out  the  commissions  till  their  col- 
*^  leagues  were  advised,  and  their  opinion  of  the 
*  measure  known,'^ — ^and  then  they  recommended 
to  him,  in  case  his  powers  should  be  so  renewed, 
^  to  continue  to  keep  kis  accounts  in  the  same  re- 
**  gular  manner  as  before.^'  All  the  trustees  after- 
wards i^reed  that  the  powers  held  by  Mr.  Wau- 
chope from  the  late  Earl  should  he  renewed,  and 
commissions,  appointing  him  cashier  and  agent, 
were  accordingly   made  out  and   executed.     Mr. 


Respondent 
appointed 
cashier  and 


agent  by  his  Wauchope  himsclf  Was  one  of  these  trustees,  and 
with  direc-  I  am  too  wcll  awarc  of  the  distinction  between  the 
{j?P*^J^P  law  of  Scotland  and  that  of  England  to  take  upon 
as  before.  myself  Confidently  to  say  that  this  was  an  appoint- 
]IIJlj5>Tn*"^^™^'^*  which  ought  not  to  have  taken  place,  though 
ment  would  I  cannot  but  observe  that  it  is  a  sort  of  proceeding 
jnlnXnd,  at  which,  in  this  country,  we  should  look  with  very 
thr^^wi^M-  S^^  jealousy,  -when  we  came  to  consider  that  it 
tibie  nature  of  miist  be  his  duty,  in  Ms  character  of  tniatee,  to 
^  ^'     overlook,  check,  and  control  his  own  managemeDt 
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Mid  accounts,  as  ageot  and  ciusbter,  and  there  wpuldAfirils,  1816. 
certainly  be  a  difficulty  in  permitting  ^  transaction  '       n^^*-^ 

■^  J  r  O  ^    TRU8TBSS, 

of  that  sort  to  take  effect  here.     Such,  however,  is  tutors, 
the  fact  in  the  present  case.  how  to*ac^ 

In  April,   I8O6,  Mr.  Wauchope  comnaunicated  «^ou»t. 
to  the  then  Lord   Chief  Baron,  Macdonald,  a  state 
of  his  intromissions  from  the  time  of  the  late  Earl 
Eglinton's  death,  to  October  1805,  and  this,  accord- 
ing to  the  paper  now  before  me,  appears  to  have 
consisted  of  the  following  accounts^  viz*  Ist.  Ac-Accoanu 
count,  charge,  and  discharge  of  Mr.  Wauchope^sfl^^^odent. 
intromissions  as  cashier  for  the  late  Earl,  from  May 
21,  1796,  to  May  21,  1797-     2d.  Mr.  Wauchope^s 
account  as  cashier  for  the  trustees,  comprising  ac- 
counts from  October  30,  1796,  to  March  13,  1801, 
with  a  continuation  from  March  IS,   1801,  to  Fe- 
bruary 16,  1805.     3d.  Mr.  Wauthope's  account  as 
cashier  for  the  tutors  and  curators  of  Lady  Mary 
Montgomery,  from  February  11,  1797}  to  April  7, 
1801,  with  a  continuation  from  April  7,  1801,  to 
March  31,  1803.    4th.  Mr.  Waucbope's  accounts 
as  cashier  for  Lord  and  Lady  Montgomerie,  from 
March   81,   1808,  to  February  16,   1805.    These 
were  the  accounts  delivered  on  that  occasion.  When 
the  action  came  into  Court,  Mr.  Wauchope  pro- 
duced a  continuation  of  his  accounts  down  to  Feb- 
ruary S,  1807}  and  tb^  Ijord  Ordinary  ordered  the 
trustees  in  the  mean  time  to  make  over  to  the  Ap- 
pellants securities  belongijig  to  the  trust  estate,  to 
the  amount  of  20,000/. 

It  is  farther  stated  m  the  Appellants'  case  that  the 
Appellants,  by  their  marriage  contract,  had  become 
bound  to  provide  a  certain  sum  for  the  younger  chil- 
dren of  the  marriage,  and  that  the  trustees,  before 
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Aprils,  1816.  they  denuded,  thought  it  their  duty  to  have  this  pro- 
^RDSTOBs  vision  properly  secured.  This  was  accordingly  done 
TUTORS,  under  the  sanction  of  the  Lord  Ordinary,  who,  by 
HOW  TO  AC-""  «^>^  interlocutor  of  the  date  June  23,  J  807,  found 
COUNT.  that  the  trustees   were   bound    to  account  for,  and 

denude  of  the  trust  fund,  and  that,  upon  their  so 
accounting,  the  Appellants  should  be  bound  to  dis- 
charge them  of  all  their  management  and  intromis- 
sions, whether  as  trustees  or  as  tutors  and  curators. 
The  Appellants  then  represented  that  nothing  now 
remained  to  be  done  in  otder  to  bring  the  whole 
business  to  a  close,  except  the  settling  of  Mr. 
Wauchope's  accounts,  as  cashier ;  and,  in  obedience 
to  an  appointment  of  the  Lord  Ordinary,  Mr. 
Final  account.  Wauchope  produced  a  final  account  of  his  intro* 
missions,  by  which  it  was  admitted  that  there  was 
a  balance  of  1^981/.  and  a  fraction  in  favour  of  the 
trust  estate,  subject  to  a  charge  as  for  trouble  and 
commission.  Of  this  balance  Mr.  Wauchope,  pur- 
suant to  an  interim  decree  or  order  of  the  Lord  Ordi- 
nary, paid  1,000/.  to  account,  but  objected  to  the 
payment  of  the  remainder  until  the' accounts  should 
be  finally  settled,  and  the  Appellants  ready .  to  dis- 
charge the  trustees^  and  tutors,  and  curators  of  their 
intromissions  and  management^ — which  was  suffici- 
ently reasonable. 
Proposed  re-  Then  some  propositionr  was  made  by  the  Appel- 
traiicra?ef-'''^°^®  to  have  the  different  objections  which  they 
fcciual!  had  to   state  to  Mr.  Wauchope's  accounts  deter- 

mined by  arbitration,  and  they  proposed  a  refer- 
ence to  counsel  for  that  purpose.  Mr.  Wauchope 
proposed  a  reference  to  accountants  ;  but,  there 
being  certain  points  of  law  to  be  settled,  and  it 
appearing  that  accountants  would  not  be  the  most 
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proper  persons  to  decide^  where  it  was  not  very  April  8,  i8i6. 
clear  what,  the  law  was,  the  appellants  thought  it  ^     v-— ^ 
right  that  the  matter  should  be  settled  by  persons  tutors,  ' 
more  particularly  conversant  with  the  law,  and  the  how  td'acT 
proposition  having  come  to  nothing,  they  proceeded  count. 
with   the   process,  and  on  January  25,   1811,  the  Interlocutorof 
Lord  Ordinary  pronounced  this  interlocutor,  against  na%  (notap-' 
which,  your  Lordships  will  please  to  observe,  there  p^^«*  ^'^m) 
is  no  appeal.     *'  The   Lord   Ordinary  having  heard  proceeding  on 
•*  parties  procurators,  appoints  Lady  Montgomerie  [{j'  R^^I^nd- 
*«  and  her  husband  to  give  into  process  any  objec.«nt*»a«»»in*«f 
^'  tions  of  a  preliminary  and  general  nature,  which  any  prelimi- 
"  she  may  have  to  state  to  the  accounts  produced  JJI^^bj^S^ 
**  by  the   pursuers,    and    upon    which  it  may  be  to  tbeni  to  be 
"  wished  to  obtain  the  judgment  of  the  Lord  Ordi- examiniog 
**  nary    before  entering  on  an  examination  of  the  P»rt>«»>««* 
**  particular  articles  of  the   said  accounts  and  the 
"  vouchers  thereof" 

If  that  had  been  a  proceeding  in  the  Courts  of  this  A  Court  of 
country,  it  is  difficult  to  conceive  how  it  could  be  England" 
supported.     The  mode  here  would  be  to  call  upon  ^o"W]>«'d^ 

■  *^  ,  *        proceed  on  the 

all  who  considered  themselves  interested  to  state  footing  of  an 
their  claims ;  and  I  think  it  obvious,  that  we  could  ^31^*^ 
not  call  upon  them  to  state  their  claims,  till  the  «?°^?"^  *°^ 
Court  had  before  it  some  such  authentic  accounts  one  of  the  par- 
in  a  judicial  form,  as  might  properly  be  taken  as^**®"'^* 
the  recorded  statement  of  such  accounts.     In  this 
case,  however,  the  accounts  mentioned  in  the  Lord 
Ordinary^s  interlocutor  are  accounts  drawn  up  by 
the  accountants  Keith  and  Wilson,  for  and  at  the 
instance  of  Mr.  Wauchope  ;   and  the  Court,  by  its 
final  judgment,  adopts  the  whole  of  these  accounts 
so  prepared   by  Keith  and  Wilson,  although,   in 
drawing  up  such  accounts,  they  acted,  not  under  a 
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April  8^  1816.  reference  from  the  Gourt,  but  by  the  directions^  pnd 

.^^J[^^^^~^^  under  tbe  instructions  of  Waucbope  alone.    I  know 

TUTORS,        that  matters  of  account  kve  often  referred  by  the 

Ho^To  AoT  Court  of  Session  to  accountants ;  they  having  no 

couvT.        Masters  to  perform  the  neoessaiy  duties  of  that^ 

descripti^D^  and,  no  doubt,  the  Court  may,  after 

the  cause  has  been  heard,  refer  matters  of  this  kind 

to  accoualaats,    and  then  tbe  accounts   prepared 

under  such  a  reference  becouie  part  of  tbe  judicial 

proceedings  in  the  cause*     But  it  is  new  to  me,  and 

ItisMPir  in    I  am  sure  that  }t  is  perfectly  new  in  principle,  that 

SkTim  eo^    a  Court  of  Justice  should  take  an  account,  made  up 

coammadcapat  the  iustancc,  and  under  the  instructions,  of  an 

by  one  of  the  -   ,  .       .       . 

parties M  of    agent,  one  of  tbe  parties  in  the  cause,  as  an  account 
^^[^^.JJ![  of  equal  eiScacy  and  equal  judicial  effect,  as  if  the 
dicial  fweoMdp'  matter  bad  been  referred  by  the  Court  itself  to  an 
i^ant  made  accoun.tant,  taking  the   account  as  between  both 
Swice^froin*"  P^*^^®®»  ^^  ^^^  presence  of  both  parties,  and  each 
the  Court  in   having    the    opportunity    of  checking    the   other 
andm^^e  throughout  the  whoIc  course  of  that  operation, 
^fldkofboth       The  words  of  the  interlocutor,  your  Lordships 
will  observe,  are,  ^^  appoints  Lady   Montgomerie 
*^  and  her  husband  to  give  into  process  any  objec^ 
^^  tioM  of  a  preliminary  and  general  nature,  which 
*^  she  may  have  to  state  to  the  accounts  produced 
'^  by  the  pursuers,    and    upon    which  it  may  be 
^^  wished  to  obtain  tbe  judgment  of  the  Lord  Ordi- 
*«  nary  before  entering  upon  an  examinaticm  of  the 
^^  particular  articles  of  the  said  accounts  and  the 
But  tupoose    *'  vouchers  thereof     Now,  suppose  thw  to  be  in 
tor  iigHu""  ^^  respects  a  perfectly  regular  and  proper  proceed- 
only  calls  for  ing^the  interlocutor  calls  for  nothing  more  tbanob- 
^Iminary    jections  of  a  preliminary  and  general  nature  before 
objections,  re.  ^j^^jj^  upoiT  on  co^amination  of   the  particulars 
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ahd  wuchers.    Then  when  these  objections  of  aApnls.  I816. 
general  and  preliminary  nature  should  be  given  in,  ^^^^^^:^^^ 
and  judgment  pronounced  upon  them,  it  is  quite  itrroRs, 
obvious  that  it  would  still  remain  to  enter  upon  an  how^o^ac^ 
examination  of  the  particular  articles  of  the  accounts^  count. 
and  the  vouchers  thereof.     Now  the  result,  as  ex-^^"dCTaUon 
pressed  in  the  last  interlocutor  of  the  Court,  is, — not  ^^^^^i^' 
that  the  preliminary  and  general  objections  being  sion  was  that 
disposed  of,  the  examination  of  the  particular  articles  wm^pproved 
of  the  accounts  and  the  vouchers  thereof  ought  to  be  without  exa- 

^  miDfttion  01 

entered  upon  ;  but  that  the  whole  6f  the  accounts  particulars. 
prepared  by  the  accountants  Keith  and  Wilson 
were  throughout  right  and  proper  in  every  particu- 
lar, without  any  examination  at  all !  If  the  com- 
mencement startles  one  a  little,  the  conclusion  is,  to 
me  at  least,  absolutely  unintelligible. 

Then    four  preliminary  objections  were  stated.  Objections 

1  1  ,,.  i-«  1       T       i.rx     Stated  to  the 

and  on  these  preliminary  objections  the  Lord  Or-  accounts  pur^ 
dinary  and  the  Court  of  Session  pronounced  several  !?*?.'  ^  f^."*_ 
interlocutors  ;    one  of  which  is  wholly,  and  some  terlocutor. 
are  partly,  appealed  from.     But  the  result  is  that 
the  accounts,  pi^pared   by   the  accountants^  Kerth 
and  Wilson,  are  right  upon  the  whole  matter  with- 
out any  examination  of  particulars. 

Thus  then  we  have  the  judgment  of  the  Court  Argument  of 
below  upon  the  points  of  law  arising  out  of  these  that tEepn^ 
four  preliminary  objections.     But  now  we  are  told  ^|J5^*°fnt*of 
that  all  this  is  to  go  for  nothing ;  and  so  told  to  my  the  Court 
no  small  astonishment ;  for  it  is  saying  neither  more  na&ing.^and'^ 
nor  less  than   this;   "If  you,  the  Judges  of  the *^** "^J^^*^^ ^ 
*^  Court  of  Session,  should  be  for  us  upon  these  the  ground 
**  points,  all  is  well ;  but  if  not,  then  your  opinion  fi^rst^took  w 
*^  goes  for  nothing  at  all."     This  may  be  consistent  W*'"^.^^ 
with  their  practice,  but  it  bears  no  analogy  to  any  commence 
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TRUSTBESf 
TUTORS, 
CURATORS — 
HOW  TO  AC- 

couin'. 

agaiD  on  a 
new  ground. 


April  8, 1816.  thing  I  know.  The  proposition  is,  "  if  your.opinfon , 
is  not  in  our  favour,  then  your  opinion  must  i;o 
^'  for  nothing,  and  we  shall  be  at  liberty  to  open  up 
*'  the  whole  matter  ab  initio^  and  you  ^hall  hear  the 
''cause  over  again,  as  if  the  Lord  Ordinary  had 
**  never  called  upon  us  for  these  objections,  and  we 
**  had  never  given  them  in."  But,  if  that  be  con- 
sistent with  their  practice,  why  comes  this  appeal, 
here  ?  For,  if  they  have  a  right  to  say  to  the  Court 
of  Session  :  ''  Your  opinion  being  against  us,  is  to 
"  go  for  nothing  at  all,**  why  bring  the  cause  before 
us  ?  We  cannot  act  on  that  principle,  and  give  them 
an  opinion  which,  if  against  them,  is  to  go  for 
nothing.  And  I  do  not  know  very  well  how  to 
deal  with  the  cause  in  that  view  of  it,  unless  we 
were  to  dismiss  the  proceedings  altogether,  and 
allow  them  to  begin  again.  But  lest  we  should  risk 
too  much  in  doing  that,  I  shall  state  these  objec- 
tions. 

First  then,  they  say  that  it  was  the  duty  of  the 
Kespondcnt,  as  cashier  and  manager  for  the  trus- 
tees^ and  tutors,  and  curators,  to  have. rendered  his 
account  annually,  i.n  order  that  the  large  balances  in 
his  hands  might  have  been  ascertained  ;  and  that 
the  interest  against  him  might  have  been  annually 
calculated  ;  and  then  they  state  that  his  account,  as 
cashier  for  the  trustees,  is  balanced  only  twice-  in 
nine  years,  and  his  account  as  cashier  for  the  tutors 
and  curators  only  thrice  in  the  same  period.— -2d. 
they  say  that  the  cashier,  instead  of  stocking  out 
the  savings  of  the  estate  (by  stocking  out  they  mean 
putting  out  at  interest)  had  kept  in  his  hands 
immense  balances,  for  which  there  was  no  occasion 
in  the  ordinary  administration  of  the  estate,  and  of 


Objtetions. 
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the  actual  employment  of  which  he  refused  to  give  April  8,  I8I6. 
any  account ;  and  then  they  state  that  upon  these  ^^^^^^^^^ 
balances^  which  were  very  great,  he  had  allowed  the  tutors, 
appellants  interest  only  at  the  rate  of  34"  per  cent,  ^^w  to  ac«  * 
while,  as  they  contended,  he  was  bound  to  account  ^ovm. 
to  them  either  for  the  profits  actually  made  of  their 
money  (there  they   speak   of  the   profits  actually 
made) ;  or  at  least  for  the  legal  rate  of  interest. — Sd,  a.  86,  Infor- 
The  Appellants  objected  to  the  amount  of  the  charges  SjJdYalTto. 
made  by   the  Respondent,  for  his  trouble  in  ma- 
naging these  affairs,  and  they  stated  that  they  were 
wilKng  to  allow  a  fair,  and  even  liberal  gratification 
for  his  trouble ;  but  they  thought  the  Respondent 
asked  a  great  deal  too  much  (not  objecting  therefore 
to    pay    him  something  for  his  trouble,  and  not 
bringing  into  dispute  how  a  demand  for  any  allow- 
ance at    all  for  trouble  could  be  supported  by  a 
trustee  converting  himself  into  an  agent  for.  managing 
the  trust  property,  and  requiring  to  be  paid  as  an 
agent  for   his   trouble)  but  objecting  only  to  the 
amount  of  the  demand,  and  insisting  that  it  ought 
to  be  less  than  it  was.     Before  the  cause  can  be  whether  a  • 
finally  decided  that  will  be  a  question  to  be  con-  ^*S  ??■.'. 

,        *  .  ^  .  pointed  by  bit 

sidered;  and^  if  the  matter  he  open  to  him  on  the  co-truttees 
quantum  meruit,  then  it  will  be  for  him  to  prove  J|^^^ 
that   he  deserved  more  than  they  are  willing  to^*'^*^*^*^*" 

,  tuppoit  a 

allow ;  and  if  the  question  depends  upon  the  con-  claim  to  au 
tract,  it  will  be  to  be  considered  what  is  the  mean-  h&^^^!!I 
ing  of  his  being  continued  in  the  situation  of  cashier  ag^n^- 
and  agent  to  act  in  that  situation,  as  he  did  in  the 
late  Earl's  life  time.    And,  without  presuming  at 
present  to  say  what,  according  to  the  Scotch  law, 
ought  to  be  the  construction  of  such  a  contract,  I 
may  say  that  the  Courts  here  would   consider  the 
VOL.  iv.  K 
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Aprils,  1816. meaning  to  be  that  he  should  act  for  the  same 
""      "^         rewardi  a*  in  the  late  EarFs  life  time.     But  I  do  not 

1 BD8TEE8, 

TUTORS,        presume  to  say  what  the  Scotch  law  may  be  on  this 
HOW  to'^acI  head,  as  I  see  doctrines  laid  down  not  at  all  recon- 
COUNT.         cileable  with  the  law,  which  I  am  in  the  habit  of 
administering.     The  Appellants  also  objected  to  a 
charge  of  420/.,  stated  to  have  been  paid  to  Messrs. 
Keith  and  Wilson,  for  making  up  the  first  set  of 
accounts,  because  had  the  Respondent  kept  the  ac- 
counts of  this  estate  separately  from  his  other  con* 
cerns,  and  rendered  and  balanced  them  annually, 
as  it  was  his  duty  to  have  done,  and  which  had  been 
his  practice,  while  acting  under  the  late  Lord  Eg- 
linton,    the    assistance  of  professional  accountants 
would  have  been  unnecessary ;  and  then  they  ob- 
jected, 4thly,  to  payment  of  Mr.  Wauchope*s  ac- 
count of  the  expense  of  making  up  titles  to  certain 
parcels    of    land,  on   the  ground  that  these  titles 
were  improperly  completed.     As  to  this  last  point, 
I  do  say  that  there  would  be  no  doubt  here  that^  if 
A  trustee  act-  a  trustee  proceeds  bond  Jide,  unless  there  be  crassa 
in^hciBTiSu  ignorantia — ^unless  he  has  grossly  miscarried,  he  is 
not  to  suffer    not  to  suffer,  by  having  the  expense  thrown  upon 
unless  there    himself,  for  whatever  error  he  may  fall  into,  acting 

**"  ^'^IJ^  under  advice,  or  from  the  general  notions  of  law 
gross  ignor-  '  ^  o  . 

aneeandmit-  prevalent  at  the  time.  But  it  is  difficult  to  decide 
^*'™*^*        this  question  at  present. 

Question  as  to  Then,  as  to  the  2d  objection — I  do  not  mean  to 
awwmh^for*'^y>  '^"'  ^^^^  ^^^  words  may  be  found  sparsim  in 
alltheprofiu  these  formal  papers,  which  may  open  the  question 

made  by  him       ..  *-i  i  /.ni 

of  the  trust     whether  a  trustee  is  bound  to  account  for  all  the 

^°^*  profits  which  he  has  actually  made  of  the   trust 

fund,  if  pushed  to  the  full  extent  which  the  terms 

would  bear.    But,  although  the  argument  chiefly 
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insisted  upon  at  the  bar  here  for  the  Appellants  was  Aj^ril  8, 1816. 
that  the  trustee  was  bound  to  account  for  all  the  _    Jf^*^ 

TRUSTEES^ 

profits,  which  he  actually  made  of  the  trust  money,  tutors, 

the  argument  below  turned  upon  the  rate  of  inter-  hom^to*^ 

est  with  which  he  ought  to  be  charged.    In  looking  c°"*t. 

at  the  doctrines  stated  in  the  booths,  I  find  very 

great  difficulty  in  collecting  what  the  Scotch  law  is 

upon  this  point,  and  I  think  we  should  be  running 

a  great  deal  too  fast  to  venture  to  decide  the  question 

in  this  state  of  the  proceedings.     In  England  there 

would  be  no  difficulty.  Here  a  trustee  can  make  no  By  the  law  of . 

profits  for  himself  of  the  trust  money — and,  if  hctrurteccan* 

offered  to  pay  a  certain  rate  of  interest,  the  cestuique  ^^  "h'^'^lf 

#rti^f  might  say ;  '^No.     You  must  account  to  meofthetmst. 

**  for  all  the  profits  you  have  made  of  my  money, 

^  and  I  have  a  right  to  know  from  you  what  profits 

"  you  have  actually  made  of  it,  and,  if  you   have 

'^  made  10  per  cent,  I  am  entitled  to  it.     If  the 

^*  use  you  made  of  it  was  to  make  any  particular 

"  rate  of  interest,  then  you  must  pay  me  that  inter- 

"  est.     If  you  have  mixed  my  money  with  your 

''  own,  so    that    you    cannot   distinguish    what  is 

'^  yours,  and  what  is  mine,  and  cannot  tell  what 

^  profit  you  have  made  of  my  money,  less  than  the 

•*  legal  interest,  you  shall  pay  me  interest  at  5  per 

*^  cent.**     But,  when  we  come  to  these  doctrines 

about  stocking  out,  and  when  it  ought  to  be  done, 

and  when  interest  ought  to  commence,  according  to 

the  law  of  Scotland,  I  feel  a  difficulty.     And  yet  it  Whether  the 

may, be  well  worth  while  to  consider  whether,  when  a  "  profiu  wT 

trustee  has  made  use  of  the  trust  money  for  his  own  t»«My  «aad«hy 

.  a  trustee  oat 

benefit,  these  doctrines  apply  to  the  question  as  toofthetmtt 
profits  actually  made,  and  whether  on  that  point  the  the  Mm^ 
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Aprils,  1816. rule  of  law  is  not  the  same  as  that  of  the  law  of 
'       v~^  England. 

TUTORS,  Then  the  Lord  Ordinary  pronounced  this  inter- 

HOM^To^AcT  locutor :  "  Having  considered  the  accounts  given  in 

COUNT.         i(  \yy  ^r.  Wauchopc,  with  the  objections  thereto  for 

England!  "*°"  ^^^  ^"4   Lady  Montgomerie,  answers,  replies. 

Interlocutor   *'  and  duplies,  and  writings  produced,  and  whole 

Ordinaryjof  "  process,  ^«ifo  that,  though  from  various  circum- 

bf^^iflfn  ^^'  "  stances  stated  in  the  answers,  it  may  have  been 

part  appealed  '^  difficult  for  Mr.  Wauchope  to  make  up  a  complete 

r*>™'  c(  balance  at  the  end  of  every  year,  yet  the  actual 

"  balance  at  the  end   of  every  year  may  still   be 

"  ascertained,  and  that  each   balance,  when  ascer- 

'*  tained,  will   be  the  sum  on  which  the  interest 

"  ought  to  be  charged. — 2d,  Considering  the  rules 

**  laid  down   in  law   for  the  employment  of  the 

<'  money  of  minors,  by  their  tutors  and  curators,  on 

'<  the  one  hand,  and  the  eventual  demands  for  sums 

^*  of  money  which  might  be  made,  though  not  to 

**  the  extent  of  the  balances  now  in  question,  on 

*^  the  other,  Jinds  that  interest  ought  t6  be  charged 

"  at  the  rate  of  4  per  cent.,  instead  of  3^  per  cent. 

^Vas  stated  in  the  accounts ;  ^it^b  nothing  so  ex- 

*'  plicitly  stated  on   the  part  of  the  objectors,  as 

*'  should  induce  the  Lord  Ordinary  to  reduce  the 

^'  allowances  for  trouble  below  the  rate  which  was 

"  fixed  by  Messrs.  Keith  and  Wilson ;  ^nds  that  in 

^'  accounts  pf  such  magnitude,  it  was  proper  and 

^'  necessary  to  take  the  assistance   of  professional 

'*  accountants — ^repels  the  third   objection  accord- 

**  ingly.     On  the  fourth  objection,  ^nds  it  at  least 

**  doubtful,  whether  a  general  charge  and  .de<;ree 

'*  of  constitution   were  necessary  in  deducing  ad- 
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"judication  in   implement;  repels  this  objection, Aprils,  is i6. 

«  &c."  .  ' V 

TRUSTEES 

As  it  is  ray  intention  to  propose  that  this  cause  tutors,  * 
should  be  remitted  for  review,  I  shall  say  nothing  asHowTo^i^ 
to  the  necessity  of  having  recourse  to  the  assistance  count. 
of  professional  accountants  in  the  present  case,  and 
as   to  certain  propositions,  as  if  trustees   were  at 
liberty  to  act  so  as  never  to  keep  regular  accounts 
themselves— -except  this^  that  I  think  that  to  be  a 
matter  well  worth  re-consideration ;'  as  (  apprehend 
that  a  trustee,  and  especially  if  he  be  also  an  agent,  Whether  a 
ought  to  keep  his  accounts  at  least  so  regularly,  as^„^^|^||^p 
to  enable  the  Court,  upon  inspection  of  these  ac- »f <^®""^  5*^  ^ 

,      ,     '^.        ,      '^  .     .  the  trust  fund, 

counts,  to  judge  whether  in  that  case  it  is  necessary  at  least  so  re- 
to  employ  professional  accountants.  fnable'thc^** 

Both  parties  were  out  of  humour  with  this  inter- Court  to  judge 
locutor,  and  represented  against  it;  but  the  Lord  necessary  in 
Ordinary  saw  no  ground  to  alter  it  in  any  respect.  J^^JTo  h*a"e 
He,  however,  makes  avizandum  with   the  cause  to  recourse  to 
the  Lords  of  the  first  division,  and  on  July  2,  1812,  accountants. 
the  Court   pronounced   the  following  interlocutor.  Interlocutor 
which  is  partly  appealed  from  : — **  Upon  report  of  joiy,  isig, 
**  Lord  Hermand,  and  having  advised  informations!  PJ"Jy^*i'P*^^^" 
**  for  the  parties,  the  Lords  find  that  Mr.  Wau- 
"  chope's  accounts  must  still  be- brought  to  an  an- The  accounts 
"  hual  balance;'— I  would  just  say,  that  I  cannot  ^^gj^,*"  ^^^_ 
conceive  how  it  ever  entered  into  any  person's  head  lanced, 
that  they  ought  not. — *'  And  that^  in  striking  such 
'*  balance,  the  allowances  to  Mr.  Wauchope  for  com- 
''  mission,  trouble,  and  correspondence,  as  cashier 
''  and  agent,  under  the  trust  and  for  the  tutors  and 
*'  curators,  and  for  Lord  and  Lady  Montgomerie, 
-"  are  to  be  placed  to  his  credit.'* — So  that  it  states, 
not  merely  that  an  allowance  for  commission,  trou- 
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Aprils,  1816. ble,  &c.  is  to  be  made  to  Mr.  Wauchopc,  but  that. 
^^'^■^"^  this  particular  allowance  is  to  be  made  tohim, — which 
TUTORS,  deserves  reconsideration  ; — "  find  that  upon  the  said 
ho^to'ac^  "  annual  balance  Mr.  Wauchope  is  chargeable  with 
coDvT.  .<  interest,  at  the  rate  of  5  per  cent  after  allowance 
'<  of  a  year  for  stocking  out  the  same,  so  far  as  con- 
^^  sisting  of  rents  payable  in  victual ;  and  of  six 
^*  months^  so  far  as  consisting  of  rents  payable  in 
^'  money ;  and  of  the  like  period  of  six  months,  so 
"  far  as  consisting  of  other  payments  of  money."—* 
On  looking  at  t|:ie  doctrines  in  the  books,  your  Lord^ 
ships  will  there  find  an  explanation  of  that  part  of 
the  interlocutor ; — ^and  ^nd  that  Mr.  Wauchope  is 
''  not  chargeable  with  interest  on  his  receipts  de  die 
''  in  diem,  or  until  the  expiration  of  the  said  periods/* 
— ^This  goes  by  the  question  as  to  all  the  profits^ 
which  was  not  the  great  point  argued  below,  though 
it  was  the  point  chiefly  insisted  upon  here.—''  Repels 
*'  the  objections  to  the  allowances  proposed  by 
"  Messrs.  Keith  and  Wilson  for  Mr.  Wauchope,  as 
"  agent  and  cashier  aforesaid, — as  also  repels  the  ob- 
''  jection  to  the  proposed  allowance  to  Messrs.  Keith 
''  and  Wilson  for  auditing  the  accounts  ; — and  fur- 
^'  ther  repels  the  objection  to.  the  charge  for  the  ex- 
^'  pense  of  the  adjudications  in  implement,  relative 
''  to  the  lands  of  Bogside,  Dreghorn,  Duggan,  and 
^'others. — And  remit  to  Mr.  Claud  Russel,  ac» 
'*  countant,  to  prepare  a  report  of  the  ^ state  of  ac- 
*^  counts  between  the  parties,  and  remit  to  the  Lord 
*'  Ordinary  to  receive  such  report  when  prepared, 
''  and  to  do  further  thereon  as  be  shall  see  just." 
'  This,  therefore,  contains  the  opinion  of  the  Court 

on  those  four  preliminary  objections,  which  the  Ap- 
pellants gave  in  under  the  appointment  of  the  Lord 
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Ordinary^  who  had  called  upon  thetn  to  state  any  April  8,  is ^6. 
objections  of  a  preliminary.and  general  natare  which  ^— "v"""^^ 
they  might  have  to  state  to  Mr.  Wauchope^s  ac- tutors, 
counts,  and  upon  which  they  might  wish  for  thCaowTo'^A^ 
Lord  Ordinary's  opinion,  before  entering  upon  an  coomt. 
examination  of  the  particulars. — And  the  Court  then 
remits  to  an  accountant  to  prepare  a  report  of  the 
state  of  accounts    between    the   parties ;    thereby 
making  the  accountant  an  officer  of  its  own. 

Both  parties  petitioned  against  this  interlocutor  ; 
— Mr.  Wauchope,  though  he  would  have  been  coi>^ 
tented  with  it,  if  the  other  party  had  been  contented^ 
petitioning ^rc^ybrma^  so  as  to  have  the  whole  mat- 
ter open,  and  their  way  of  shutting  up  the  businete. 
is  this : — **  They  refuse  the  prayer  of  the  petition  Interlocutor 
**  for  Lord  and  Lady  Montgomerie,  and  on  the  peti-  (appealed     ' 
«  tioh  of  Mr.  Wauchope  they  alter  their  former  in-^JJ^i^.^f"'''" 
*'  terlocutor,  and  repel  the  whole  objections  to  the  chope's  ae- 
"  report  of  Messrs.  Keith  and  Wilson,  and  approve  putting  i«ex- 
••  of  the  said  report  in  the  whole  heads  and  articles  |{^°«^J^^^ 
•*  of  the  same,  fee." — Thereby  putting  an  entire  ex- dinary's  reser- 
tinguisher  on  the  Lord  Ordinary*s  reservation  as  to  Jhc  wamiiMH 
the  examination  of  the  particular  articles  of  the  ac-*'^  ®^P*^ 
counts  and  the  vouchers  thereof;  so  that  the  result 
is,  that  there  shall  be  no  examination  at  all  of  the 
particular  articles  and  vouchers  ;  a  result,  which  ap- 
pears no  less  singular  to  an  English  lawyer  than  the 
principle  contended  for  in  behalf  of  the  Appellants. 
They  (the  Appellants)  acceded  to  the  proposition  of 
the  Lord  Ordinary  to  give  in  preliminary  objections 
to  Mr.  Wauchope's  accounts^  upon  which  they  might 
wish  to  have  the  Lord  Ordinary's  opinion.     They 
acodrdingly  gave  in  preliminary  objections,  and  on 
these  they  have  the  Lord  Ordinary^s  opinion.  They 
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April  8;i8i6.  then  go  to  the  Court,  and  take  the  opinion  of  the 
''~*>^'*'~^  Court  of  Session  on  their  objections,  and  the  prin- 

TRU8TBB89  ,  ,  •!  »  I 

TUTORS,        ctple  now  contended  for  at  the  bar  here  is  this,  that, 
HOW  td'acT  ^^  *^^y  ^^^  ^^^  satisfied  with  the  opinion  of  the 
couirr.         Court,  they  are  entitled  to  turn  round,  and  say, 
very  civilly  and  respectfully,  "  If  these  are  your 
<<  opinions,  we  don't  like  them,  and  have  a  right  to 
"  begin  again,  as  if  we  had  never  acceded  to  the 
**  Lord  Ordinary's  proposition  to  give  in  these  ob- 
"  jections^**     It  is  not  less  singular,  however,  that 
this  should  be  considered  as  a  proper  mode  of  set-* 
tling  accounts: — Wauchope^   one  of   the   parties, 
bringing  his  accounts  into  Court,  prepared  by  ac- 
«  countants,  as  intelligent,  if  you  please,  as  any  that 
ever  existed  in  that  profession,  but  not  acting  under 
.     a  reference  from  the  Court,  prepared  in  an  ex  parte 
way,  not  checked  by  any  principles  of  law  laid  down 
by  the  Court,  and  not  checked  by  all  those  who  had 
an  interest  in  the  subject ;  and  the  Court  approving 
of  these  accounts,  so  prepared,  and  brought  in,  in 
the  whole  heads  and  articles  thereof,  without  any 
further  examination !  But  it  ends  where  it  begins, 
^<<  Here  are  Mr.  Wauchope's  accounts,  we  are  sa- 
**  tisfied,  without  any  examination  of  particulars, 
^'  that  they  are  all  right,  and  you,  the  other  parties, 
<<  shall  know  no  more  about  the  matter.**     How  to 
support  that  interlocutor  I  cannot  tell. 

With  respect  to  the  other  interlocutors;  the  Lord 
Ordinary's  interlocutor  appointing  the  Appellants 
to  give  in  objections  is  not  appealed  from,  and 
some  are  partly  appealed  from,  and  some  not  at  all. 
But  seeing  what  is  so  strenuously  assefted  in  regard 
*  to  the  principles  of  the  law  of  Scotland  as  applying 
to  questions  of  this  description,  I  should  be  sorry 
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to  deal  more  strongly  with  these  interlocutors  than  April  a,  isia. 
to  submit  them  to  the  Court  below  for  review.     If        '^ 

TRUSTEES, 

it  be  open  to  the  Appellants  to  msist  upon  knowing  tutors, 
what  profits  Mr.  Wauchope  actually  made  of  their  ^o^to'a^ 
money^  and  upon  payment  to  them  of  all   these  ®®^*^' 
profits ;  and  if  that  be  the  law  of  Scotland  as  con- 
tradistinguished from  the  question  of  interest,  they 
will  have  an  opportunity  of  submitting  that  claim  to     « 
the  Court.     And  I  think  it  of  great  importance  to  important  to 
minors,  tutors^  curators,  and  trustees,  not  merely  with  on'ihcniWwt 
reference  to  the  interest  of  the  parties,  but  also  on  dwt>n<?tly  *n^ 
account  of  the  difficulties  connected  with  the  subject, 
that  the  whole  matter  should  be  thoroughly  inves- 
tigated, and  the  law  distinctly  and  finally  settled. 

As  to  the  csL%e  of  Raphael  v.  Boehm,  it  does  not  11  Ves.92. 
apply.  In  that  case  the  executors  as  trustees  were 
bound  by  the  very  words  of  the  trust  reposed  in 
them,  by  the  very  words  of  the  instrument  which 
created  the  trust,  to  accumulate  the  trust  fund,  by 
laying  out  the  interest  of  it  from  time  to  time  to 
form  capital. 

I  propose  to  your  Lordships  to  reverse  the  last  in- 
terlocutor, and  to  send  back  the  rest  for  review,  so 
hr  as  they  are  complained  of.  And  in  a  case  of  so 
much  importance,  I  think  we  ought  to  avail  ourselves 
of  the  clause  in  the  act  of  parliandent,  inserted  with 
that  view  by  which  we  are  authorised  to  require 
that'  the  division,  to  which  the  cause  js  remitted, 
shdl  take  the  opinion  of  the  other  division,  that  we 
may  know  what  theaccumulated  wisdom  of  the  Court 
of  Session  will  produce  on  this  important  subject. 

*     Last  interlocutor  reversed,  and  the  others  remit- 
ted'for  review^  so  fiir  as  complained  of. 
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SCOTLAND. 

APPEAL   FROM   THE    COURT   OF   SESSION. 

Young  and  Co. — appellants. 
Levbn — Respondent. 

Mar^h  27, 9S,  WuERE  a  public  officer  of  excise^  &c.  suffers  the  duties  to  be 
1816.  Jq  arrear  and  exacts  interest  on  the  arrear  froqn  the  private 

^""■^v^— ^  party,  the  interest  bblongs  to  the  officer  or  to  the  public^ 
iVTBRBST  OP  und  jjjg  question  is  between  them ;  and  the  privnte  party 
PUBX.XC  MO-       j^^g  ^^  reason  to  complain,  and  cannot  recover  the  interest 

back  again. 
The  Lord  Chwcellor  observing  that  where  a  decision  is 

clearly  right,  the  House  of  Xx>rds  will  not  remits  merely 

because  the  ground  of  decision  below  has  been  different 

from  the  ground  of  its  own  decision. 


Action,  1810.  Xn  June,  J  810,  the  Appellants  (Distillers)  brought 

an  action  against  the  Respondent^  who  had  been  a 

collector  of  excise,  concluding  for  repayment  to 

them  of  two  sums  of  money  with  which,  as  they 

alleged,   they  had    been  overcharged  by  him   for 

duties  of  excise ;  and  also  for  repayment  of  a  sum 

of  500/.  more  or  less,  for  interest  charged  against 

*  them  upon  arrears  of  duties. 

Intercit  on         The  last  is  the  point  for  which  the  cause  is  here 

duties.  ^       noticed.    It  was  contended  for  the  pursuers  in  the 

y  action  that  the  charge  of  interest  on  arrears  of 

duty  was  illegal,  and  the  Scotch  acts— l6g3^  c.  3/ 

— 1695,  c.  29. — and  )696.  c.  2.-~and   the  British 

statute,  1  Wm.  and   Mary,  sess.    ].   c.    24.  were 

referred  to.    On  the  other  hand  it  was  contended, 

that  till  1807  (prior  to  which  time  the  transactions 
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in  question  took  place)  it  had  been  the  practice  of  March  87»«8» 
the  collectors  in  Scotland  to  receive  interest  for  v     *         i 
themselves  upon  balances  of  pliblic  money  allowed  iNTEBxtT  op 
to  remain  in  their  hands  ;  and  that  this  was  univer- J|^""^  "^ 
sally  understood  to  constitute  their  chief  source  of 
emolument,   as  their  salary  was  altogether  inade- 
quate ;  that  it  had  been  thought  expedient  at  one 
period  to  allow  the  duties  to  remain  in  arrear,  but 
that  the  distillers   were  bound  to  pay  interest  on 
these  arrears^  and  that  as  the  loss  from  the  duties 
being  in  arrearfell  on  the  collectors,  they  had  been 
authorised  by  general  letter,  1797,  of  the  Board  of 
Excise  to  take  the  interest,  and  that  it  had  been  the 
general  practice  to  do  so ;  and  at  any  rate  the  pri- 
vate  party  hAd  no  right  to  demand  it  back  again. 

The  proceedings  in  an  investigation  into  the  con- 
duct of  the  defender  by  order  of  the  treasury, 
upon  a  charge  against  him  by  the  pursuers,   were  ' 

referred  to,  though  they  had  nothing  to  do  with 
the  cause.  The  result  was  that  the  defender  was 
dismissed  from  his  office,  but  all  the  Judges  below 
concurred  in^  the  opinion  that  the  Lords  of  the 
Treasury  had  been  misled. 

The  Court  sustained  the  defences,  assoilzied  the  December  4, 
defender  and  decerned,  and  from  this  judgment  the  j^^  i^^ 
pursuers  appealed.  i ^i^- 


Lord  Eldon  (C.)  This  action  was  raised  upon  March  ss, 
a  summons  which  states  that  the  Respondent,  Le-  j^dgmeot. 
ven,  received  from-  the  Appellants  the  sums  of 
400/.  and  823/.  upon  the  pretence  that  these 
moneys  were  due  by  them  for  duties  to  the  Excise, 
and  w:ouId  be  placed  to  their  credit  in  Mr.  JLeveD-s 
accounts  as  collector ;  but  which  moneys  were  nei* 
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March  98»  ther  due  to  the  Excise  nor  placed  to  the  credit  of 
w  '  J  the  Appellants.  The  summons  likewise  states  that 
IVTBRE8T0P  the  Rcspondcnt  had  exacted  from  the  Appellants 
PUBLIC  MO-  yi^ri^yg  gpp^g  amounting  to  500/.  more  or  less,  in 
Interest.  name  of  interest,  contrary  to  law ;  and  it  concludes 
for  repetition  of  these  sums  400/.,  823/.,  and  500/. 
more  or  less  as  it  is  expressed. 
November  is^  The  Lord  Ordinary  pronounced  the  following 
*®'*'  interlpcutor :  "Having  considered,  iic.  Jinds^  that 

^^  no  regard  can  be  paid  in  this  action,  to  the  pro- 
*^  ceedings  alleged  to  have  taken  plaee  befui'e  the 
"Lords  of  the  Treasury,   or   Board  of  Excise :*• 
and  then  he  states  the  reason  why  no  regard  can  be 
paid  to  them.     "  Seeing  these  proceedings  have  not 
"  been  produced  in  process,   and  as  little   to   the 
'^  report  of  Messrs.  Bonar  and  Grant  for  a  similar 
"  reason.''     I  should  here  state  that  the  Appellants 
had  prayed  in  aid  these  proceedings  and  tbi&  report, 
up6n  which  I  have  nothing  to  observe^  except  that 
they  have  been  the  subject  of  much  argument  and 
statement  on   both  sides,  though  if  produced  the 
Court  could  have  taken  no  notice  of  them  Whatever; 
"  Finds  that  the  oath  said  to  be  emitted   by  the 
"  pursuer,  William  Young,  in  the  course  of  these  ' 
^'  proceedings,    cannot   be    received    in    evidence 
^^  against  the  defender  in  the  present  question,  while 
"  the  other  parts  of  the  proof,   of  which  only  an 
^^  authenticated  copy  is  produced,  going  in  a  great 
^^  measure^  to  an  alleged  interference  of  the  defen*- 
^^  derin  a  Burgh  election,  whatever  eflect  it  might 
*^  have  with  the  Revenue  Board,  can  have  none  in 
>^  this  cause.''    It  appears  to  me  that  this  finding 
is  altogether  unnecessary,   as  the  proof,  though  it 
bad  been  produced,   could   clearly  have  been   no 
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ground  for  any  proceeding  in  a  Court  of  Justice.  March  «8, 
"  Finds  that  the  general  letter  of  Jst  May,   I797f  ^     \-    * 
*^  addressed  by  the  Board  of  Excise  to  the  collec-  imtbrbst  op 
•*  tors,  implies  that  at  that  period  they  were  entitled  ^^'"^  **^ 
^*  to  charge  interest  on  arrears,  and  that  the  receipt 
*^  of  interest  was  not  prohibited  till  the  year  I8O79 
^^  after  the  date  of  the  transactions  now  in    ques- 
'^  tion.**      On.  this,  finding  I  have  to  observe  that 
there  was  a  good  deal  of  argument  as  to  the  mean- 
ing of  this  letter,  of  1st  May,  1797*    But  it  does  Letter.  1797. 
not  appear  to  me  that  such  a  letter  can  affect  the 
question,  as  a  question  of  law.     If  the  Board  gave 
directions  agreeable  to  law,  they  would  be  sustained 
as  law;  and  if  not  agreeable  to  law,  they  could  not 
be  legal  merely  because  they  were  the  directions  of 
die  Board,    f^  Finds^  that  the  alleged  over-payments 
^<  of  400/.  and  823/.  iOs.  are  not  made  out  by  the 
^*  statement  in  the  condescendance,  and  disproved 
**  by  the  comparison  of  the  various  receipts  in  the 
<^  answers.     Sustains  the  defences,  &c.*' 

As  to  the  last  finding  it  has  not  been  alleged  here 
on  the  part  of  the  Appellants  that  they  have  a  case, 
which  calls  upon  us  to  reverse  the  judgment  in  as 
far  as  it  finds  that  they  have  not  been  overcharged 
in  the  sums  of  400/.  and  823/.  But  it  has  been 
argued  that  the  .Court  below  ought  to  have  em- 
ployed an  accountant  of  excise  to  ascertain  whether  « 
they  had  or  not  been  so  over  charged.  As  to  that, 
on  the  most  attentive  consideration  which  I  have 
been  able  to  give  the  case,  it  appears  to  nie  that  this 
part  of  the  interlocutor  is  right,  and  that  the  Appel- 
lants have  not  been  double  charged  in  these  sums. 
And.ifsuch.be  your  Lordship's  opinion,  you  would 
feel  great  reluctance  in  sending  the  case  with  orders 
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Marches,     to the  Court  below  to  send  the  matter  to  an  ac- 

1816.  .       ^ 

V  1  countant. 

urrBBBST  OP      Then  it  has  been  insisted,  that  the  Appellants  are 
hby"°  ^^   entitled  to  a  return  of  interest  charged  for  duties  in 
Interest  for     arrear ;  and  to  make  out  that  claim  they  allege  that, 
^iwtmar-    whatever  might  be  the  case  with   respect  to  the 
public  money  when  received^   the  collector  ought 
not  to  receive  interest  from  the  private   party  for 
JJ^\J*J|;^  duties  in  arrear.    With  regard  to  that,  if  a  public , 
the  oaSoer  and  accountant  has  public  money  in  his  hands,  and  em* 
«P"  »c-     ploys  it  so  as  to  make  interest  of  it  before  it    is 
called  for,  the  interest  made  in  that  intermediate 
time,  belongs  either  to  himself,   or  to  the  public. 
Whether  it  was  his  own  in  this  instance,  or  belonged 
to  the  public,  I  give  no  opinion.    But  it  must  belong 
to  him  or  to  the  public.     There  is  a  difierence  here 
however,  for  this  is  not  a  case  where  the  collector 
made  interest  of  money  actually  received  before  it 
was  called  for  on  behalf  of  the  public,  but  a  case 
where  the  money  was  not  paid  by  the  party,  and 
the  officer  charged  interest  on  the  arrears.     In  one 
view,  that  case  is  not  substantially  different  from  the 
other.     But  as  far  as  respects  the  policy  of  the  law 
there  may  be  a  very  wide  difference  between  the 
officer  receiving  the  money  and  deriving  interest 
fipom  it,  leaving  open  the  question  whether  it  be- 
'  longs  to  himself  or  to  the  public,  and  his  suflfering 
it  to  remain   in  the  hands  of  the  party,  he  (the 
officer)  receiving  interest  upon  the  arrear.    But  still 
the  trader  cannot  keep  it,  for  it  belongs  to  the  pub- 
lic or  to  the  officer.     Suppose  an  information  were 
filed  and  it  proceeded  for  interest,  it  would  not  be 
necessary  to  proceed  against  the  trader.    It  would 
be  enough  to  charge  the  collector  afc^  if  he  had  re- 
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ceived  the  money  and  made  interest  of  it.    Then  if  March  88, 
the  interest  did  not  belong  to  Leven  it  was  the  pro-  ^     '       ^ 


perty  of  the  pubhc  ;  and  if  the  duties  were  not  paid  iktbrbst  or 

PUBLIC 
ICOVBY. 


at  the  time   they  were  payable  and  interest    was '""^'^ 


charged,  whether  that  interest  belonged  to  the  ofllicer 
or  to  the  public  as  issuing  from^  the  corpus  of  that 
fund  which  belonged  to  the  public,  the  trader  had 
no  reason  to  complain.  And  as  (o  exa<;tion  within 
the  acts  here  mentioned,  the  claim  upon  that  ground, 
I  think,  cannot  be  at  all  maintained.  I  therefore 
still  think  that  the  par^  has  no  right  to  recover. 
But  as  to  the  question,  whether  the  interest  belongs 
to  the  officer  or  the  public,  I  avoid  giving  any 
opinion. 

Then  it  was  said  that  this  was  not  the  ground  Where  it  is 
upon,  which  the  Court  below  decided.     But  I  ap- SwUion'L*^ 
prebend  it  is  not  our  duty,  merely  for  that  ^ason,  J^*^*'  *^ 
to  send  a  case  back  again  to  the  Court  below ;  where  Lonis  will  not 
it  is  perfectly  clear  that  if  the  Court  below  were  to  J^i" tW^ 
decide  differently,  the  judgment  must  here  be  re-  9^'?Jl}^*^^ 

versed.  different 

Then  the  best  mode  of  proceeding,  as   it  appears  SJ^^qIobT"* 
to  me,  will  be,  not  adopting  the  reason  in  the  Lord  J^^»ch  the 

^    ,.  ,    .     ,  %        '         n  -  .    .  Lords  decide. 

Urdinary  s  judgment,  to  affirm  it  as  far  as  it  sustains 

the  defences,  assoilzies  the  defender,  and  decerns, 

and  then  to  affirm  the  other  interlocutors.     This 

seems  to  me,  likewise,  a  case  in  which  bOL  costs 

may  be  properly  given. 

Lord  Redesdale.    As  to  the   question  whether 

Leven  had  improperly  overcharged  the  AppellanfB, 

it  is  manifest  on  the  evidence  that  he  did  not;  for 

the  only  reason  given  for  that  allegation  is  founded 

on  the  receipts,  and  in  looking  at  these,  it  appears 
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Aiarch  28,      aloiost  impossible  that  overcharges  could  have  beeiv 
^^  J  made,  unknown  to  Young ;  and  so  far  I  am  clearljr 

iNTBREflTOF  of  opiniou  that  the  judgment  is  right. 
'  oHBT  ^^  ^  *'^®  interest,  that  is  a  very  serious  question^ 

Interest.  ^^  ^^^  vicw.  But  it  is  dear  the  Appellants  have  no 
righf  to  recover  it  back  again.  The  duty  of  the* 
officer,  is  to  call  for  payment  as  the  money  becomes 
due,  and. at  stated  times  to  remit  it  to  the  proper 
hands.  But  Leven  takes  sums  as  interest  of  arrears 
of  money  not  paid)  when  it  ought  to  be  paid.  The 
e&ct  of  this,  if  made  out,  would  be  that  he  would 
be  chargeable  with,  and  responsible  for,  both  the 
gross  sum  and  the  interest.  But  the  trader  has  no 
right  to  complain  of  the  indulgence  which  he  ha^ 
received,  however  improper ;  and  I  concur  likewise 
in  the  opinion  which  has  been  given  as  to  that  point* 
I  agree  also  that  the  reason  alleged  for  sending 
back  the  case  is  not  sufficient,  and  that  the  Lord 
Ordinary's  interlocutor  ought  to  be  affirmed,  so  far 
as  it  sustains  the  defences,  assoilzies  the  defender, 
and  decerns ;  find  that  the  other  interlocutors  ought 
to  be  affirmed.  As  to  the  costs,  I  should  be  in* 
clined  to  concur  if  a  larger  sum  had  been  men- 
tioned. 

Lord  Eldon  (C.)    Then  let  it  be  70I. 

Appeal  dismissed  and  judgment  (with  alterations 
as  above)  affirmed,  with  70/.  costs. 

Agent  for  Appellant,    Caimtpbell. 

.Agent  for  Respond^t,  Spottiswoode  and  RoMrtson. 
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iRELAND. 
£BROR  FROM  THE  COURT  OF  EXCHEaUER  CHAMBER* 

Jones,  d.  Joseph  Henry— Pft.  in  Error. 
William  Hancock,  and  Ann  )  ri^^,  .    ^^^^^   , 
his  Wife,  add  others \  Defts.  tn  Error, 

ANO  * 

Long,  d.  John  Joseph  Henry — Pit.  m  Error. 
William  Hancock,  and  Ann!  ^^^^  .    rt^^'    * 
hiswife,&c, ^ De/is.  m  Error, 

TestATOR  devises  bis  estates  to  his  eldest  daughter  A.  for  May  i,  b,  io» 
life^  remainder  to  her  first  and  other  sons  in  tail  male-^^^'^* 
remainder  to  his  daughter  F.  for  life,  remainder  to  her  j^Jg^  *'  ^' 
first  and  other  sons  in  tail  male — remainder  to  the  first  j 

and  every  daughter  of  A.,  and  then  annexes  this  proviso  j^gy^g^  yo,o 
or  condition.  ...  por  uhcbr- 

^  But  I  give,  devise,  and  bequeath  all  my  said  estates,  above^  taivtt,  &c. 
**  mentioned,  to  my  eldest  daughter,  A.  on  this  proviso, 
^*  and  ewress  conaition,  that  she  marry  a  man  really  and 
**  bon&^k  possessed  of  a  property  at  least  equal  to^  if 
^  not  greater  than  the  one  i  leave  ner — and  if  sne  marries 
*'  a  man  with  leas  property  than  that,  in  that  case  I  leave 
^  her  only  as  much  otmine  as  shall  be  equal  to  the  pro* 
'*  perty  or  the  man  she  marries,  and  all  the  remainder  of 
^  my  property  shall  immediately  pass  over,  and  be  j^ven 
^  iq[>  to  my  second  daughter  F.,  to  whom  in  that  case  t 
"  bequeath  it"* 

Held  by  the  House  of  Lords,  concurring  in  thq  unanimous 
opinion  of  the  Judges^  that  the  devise  over  was  void  for  the 
uncertainty —the  specific  portion  or  share  so  given  over  not  * 
iqppearing  on  the  race  of,  or  from  the  instrument  itself. 


tlOHN   Henry,  Esq.,  being  seized  in  fee  of  anMay4, 17S6. 
estate  in  the  County  of  Galway,  of  considerable  J^jf'^''*''* 

vol.  IV.  L 
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May  1, 5,  io«  value,  on  the  4th  day  of  May  in  the  year  1 786  duly 
June  18, 19^  made  and  published  his  last  will  and  testament,  in 
^^^'^'  '  writing,  in  the  presence  of  threp  credible  witnesses, 
DBYiiB  VOID  wboat;t&sted  the  sao^e,  which»  no  far  a3  js  material  to 
70RUVCBR.  the  present  case,  was  as  follows  :  "  I  give  and  be- 
<<  queath  untOvHugh  Honry,  £iq.  my  brother,  for 
<*  civilities  shown  me»  the  sun)  oC.aoo/.  sbaiing, 
''  besides  500/.  and  the  reversion  heneioafter  men- 
**  tioned  for  the  trojible  h^.will  have  in  the  executor- 
'^  ship  ^t^  wbicli  I  apppint  biiq,,  I.beq^ealth  ua|:o 
^^  Mrs.  Ann  Magan  my  sister,  for  ciyUitiMi  shown 
^  me,  the  sum  of  200/.  sterling ;  and..  I  bequeath 
**  unto  Daniel  M^Gusty  of  Ship  Street,  Esq.  the 
^  sum  of  50/.  sterling,  and  chai^^eable  with  said 
'*  legacies.  I  give,  devise^,  aqd  bequeath  all  my  estates 
'<  in  (he  Kingdomof  Ireland  to  my  eldcsit  daughter, 
^  Ann  Henry,  begottet^  by  me  on  the  t>ody  of 
.  '^  Susannah  Egar,  tb^  st^d  Ann  being  born  on  thie 
^^  23d  of  September^  17aft,.ffiur.aod  during  her  nato- 
^*  ral  life ;  and  after  her  death  I  bequeath  the  said 
"  estatea.  to her.jBfs|t  and ^ every other^ sou iatail  male, 
^  the  elder  totake  before,  the  younger;  and  in 
<<  default  of  such  issue  male,  I  give  and  bequeath  all 
"  my  wdn  estKtea  9b9H«  .QMilibWfid  .tp.  n;^  second 
*^  daughter  Frances  Henry,  Wgotten  by  me  on  the 
*^bodyof  th?  said  Susanns^b .  Egar  aforesard,  the 
'<  said:  FxaMe»  being  bora  OAitbe  fithaf  December^ 
'^  1785^  for. her  natural  life;  and  aflter  her  dealh, I 
'^  bequeath  my  said  estates  to  her  first  and  every  son 
^*  in  tail  male,  the  elder  to  take  before  the  younger ; 
**  and  in  fiiilure  of  such  issue  male,  I  bequeath  all 
^'  my  said  estat^  to  the,  first  and  every  daughtrr  of 
my  eldest  ilapghter,  ^9^  Hctmy  al^vemei^ti^o^ 


€i 
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"  thi&  elder  to  take  before  the  younger ;  and  in  failure  May  i,  5, 10, 
**  of  raeh  isBue,  I  bequeath  all  ray  said  estates  to  j„„e\3, 19. 
«  the  flist  add  every  daughter  of  my  second  tiaugh-  *®*^- 
*^  Cer  Frances  Heriry  above  mentioned,  the  elder  to  ^^^^3,  ^^j^ 
**  take  before  the  younger.  'o*  °»c"- 

**  But  I  give  J  demse,  ang,  bequeath  all  my  ww  proviso  oa 
^  estates  above  mentUmed  to  my  eldest  daughter  Ann  which  the 
•*  Henry  aforesaid^  on  this  proviso  and  esspress  con-'^  ^" 
^  dition^  that  she  marries  a  man  reaify  and  honk 
^  Me  possessed  of  a  property  at  kast  equals  if  not 
**  greater^  than  the  one  I  leave  her  ;  and  if  she  maf-^ 
^  ries  a  man  with  less  property  than  that^  inJhat 
^  case  I  leave  her  only  as  much  of  mine  as  shall  be 
*'  equal  to  the  property  of  the  than  she  marriesj 
^*  and  all  the  remainder  of  my  property  shall  imme- 
^'  diately  pass  over  and  be  given  up  to  myiecond 
**  daughter^  Frances  Henry ^  to  whom  in  Tthat  case  I 
**  bequeath  it. 

''  And; it  shall  also  be  necessary  for  the  man  my 
*'  eldest  daughter  Ann  marries,  in  order  to  be  entitled 
**  to  the  aforesaid  property,  to  take  the  nanie  and 
^  arins  of  Hetiry,  Unless  he  be  a  Ikird,  or  posa^ed 
<'  6f  property  of  more  than  double  the  value  ofnitne. 

'^  I  devise  and  bequeath  to  my  second  daughter, 
*^  FMncet  aforesaid,  an  annuity  of  300/.  sterling, 
^  cH&rgMble  oat  of  all  niy  estates,  to^  be  |)»id  H6r 
^  every  yeAv  out  of  my  said  estates,  in  two  equal 
^  atld  even  paymisnts  to  her  and  her  issue;  in  failure 
*<  of  sdch  itoue,  at  Her  death  said  annuity  shall 
^  Invert  "bttcb  again' and  return  to  my  eldest  daughter, 
*^  Ann  Henry  find  her  issue.  All  I:  halve  said  in 
^  regard  to  thy  eldtit  daughter  and  her  marriage  as  - 
^^  above  metltioned,  I  mean  and  intend  shall  stand 

L  2 
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Ma?  1, 5, 10.  *'  good  in  regard  alto  of  aiy  second  daughter  Fran^ 
Joneis,  19.   '*  ^^  Henry,    in  case  by  the  death  of  her  eldest 

*®*^-  "  sister  Ann  she  shall  before  she  marries  come  to 

Dsviss  VOID  **  ^  possessed  of  my  estates  as  aforesaid,  and  also 
Foa  qvcM-  «<  the  rents,  iss^ues,  and  profits  of  all  my  aforesaid 
^  estates,  except  such  parts  as  shall  be  necessary 
''fora  genteel  maintenance  and  education  of  my 
^  two  daughters  above  mentioned*  shall  be  put  ottt 
'^  at  interest  till  a  proper  sum  be  collected  for  a 
<<  pifrchase,  and  advantageous  opportunity  of  pur-* 
^^  chasing  land  with  it  shall  be  found,  which  land 
**  shall  be  added  to  my  other  estates,  to  the  use 
'^  of  my  eldest  daughter  Ann  Henry,  which  pur- 
<<  chased  estates  shall  be  considered  as  a  property  | 
^^  leave  her,  in  regard  to  the  marriage  she  shall 
**  make  as  before  mentioned. 

^^  And  I  will  and  devise,  that  in.  case  my  two 
<<  daughters  die  without  issue,  that  my  estates  shall 
^  then  go  to  my  brother  Hugti  Henry,  Esq.  whom  I 
^^  nominate  and  appoint  as  guardian  to  my  children 
^'  and  executor  of  my  will." 
FnocetHcnry     After  the  making  d^the  said  will,  the  said  Fran^ 

died  in  tetfa*  ^ 

tor's  lifetime,  ces  Henry,  one  of  the  devisees  therein  named,  died 
on  the  1st  day  of  May,  1769,  in  the  lifetime  of  the 

Tetutor  died  said  testator;  and  the  said  John  Henry  died  op'the 

179^^  17th  day  of  September,  1 790,  without  having  altered 
or  revoked  the  said  will,  and  without  leaving  any 
lawful  issue;  but  leaving  two  brothers^  namely, 
Joseph  Henry  his  heir,  and  Hugh  Henry  his  second 
brother,  and  the  said  Defendant  Ann,  his  illegiti- 
mate daughter. 

Testator*!  eU  The  said  Joseph  Henry,  the  teatator!s  eldest 
brother,  died  on  the  7th,  day  of  November,  1796, 
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leaving  John  Joseph  Henry  his  eldest  son  and  heir  M^y  1,5, 10, 
at  law,  who  is  also  heir  at  law  of  the  testator.  June  is,  \%  . 

Hagh.  Henry,  the  younger  brother  of  the  testator^  ^^ 
died  on  the   10th  February,    1802,  leaving  Joseph 
Henry  his  eldest  son  and  heir  at  law.  '®«  nwcM. 

The  said  Ann  Henry,  after  the  death  of  the  said  ^i^  Noveml 
John  Henry,  entered  into  the  possession  of  the  said  ^  7, 1796* 
estates^  and  was  there6f  seized  under  and  by  virtue  younger  bro- 
of  the  said  will,  and  being  so  seized  on  the  4th  day  iS^^f^^**"' 
of  April,  in  the  year  1803,  intermarried  with  the  Ann  Henry 
Defendant  William  Handcock,  at  which  time  the»«^^^J^ 
said  Ann  was  of  the  aee  of  nineteen  years  and  six  and  married 

^.  ^  ■  Defendant 

months.  Handcock, 

At  the  time  of  the   marriage  of  the  said  Ann  ^P^  *»  *®®^- 
Henry,  with  the  said  William  Handcock,  he  was 
possessed  of  a  personal  property  of  the  value    of 
6,400/^  sterling  in  the   whole,  and  of  no  other 
property. 

With  respect  to  the  value  of  testator^s  estates,  and  Value  of  te». 
the  comparative  value  of  Mr.  Handcock*s  property,  ^^!^^ 
the  special  verdict  hereinafter  mentioned  fibds  asthcTeidieu. 
follows,  namely,  that  the  estates  devised  by  the 
testator  were,  at  the  time  of  the  said  marriage,  of 
the  yearly  value  of   l638/.  \^.  Ai.  and  the  fee 
simple  of  the  said  lands  was  of  the  gross  value  of 
38,866/. 

That  an  estate  in  the  whole  of  the  said  lands  for 
life  of  the  said  Ann  Henry,  was  of  the  value  of 
12,952/.  sterling,  at  the  titae  of  the  marriage,  and 
»that  an  estate  in  one-sixth  part  of  the  fee  simple  of 
the  said  lands  was  equal  in  value  to  the  Whole  of 
the  property  of  the  said  William  Handcock,  at  the 
time  of  the  said  marriage,  and  an  estate  for  the  life 
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Uzyi,6,  i6»of  the  said  Ann  Henry,  in  one-balf  4;>f  the  md 
3uM\s,i9f  lands,  was  equal  in  value,  at  thetim^  of  the  wid 
l^^^\  marriage,  to  the  whole  of  the  saifl  property  of.  the 

DEVISE  VOID  said  William. 

poR  DwcM-       Upod  the  said  marriage  taking,  effect,  <Mi  tl)e  44l 

Easter  tei;m    ™y  of  April,  m  the  y«ir  1803,  the  99td  John  Jo- 

me^tbiSt'^^^  Henry,  the  heir  of  the,  paid  Jps^pfa   «n4  yf 

by  Pla^i^iitt  in  the  iaid  testator,*  aa  of  Eafter  terip  l^OJ,  hto^g^i 

^^^^'  his   ejectment  upon   the  title,    ia  'X\w  Court  <if 

King's  Bench,  for  the  repoyery  of  all  (;be  4>tote  ti 

the  said  John  Henry  ;  to  which  ejectnuent  d^i^piK^ 

was  taken-  in  the  name  of  the  said  WilUaqa  HaiKl^ 

cock,  Ann  his  wife,  the  Honourable  Robert  Dfl|ff 

John  Pmtt,  and  Johri  3ealy  Townsend*  Eaqfiires, 

and  the  it^tittse  came  on  to  be  tHed  fit  the  suiQinef 

assize  I8079  when  the  Jury,  under  the  direction  (^ 

SpeeUUer-    the.  Judge,  found  a  special  verdict^  subniitting  ^hf 

Judgment  for  ^^^  arising  from  the  facts  to  the  judgmet^t  of  the 

Ki^'SdT'^^^^*^^  King's  Peii«h,  in  >¥hich.  c#ufle,  vppn  the 

10^8    nc  .  j^j^jj^^^  ^£j|jg  sp^ial  ffrdict,  judgment  WM  givflp 

w  of  HUnfy  term  J8Q0»  ft>r  the  PWi>jtiff;  fr»» 
which  judgaient  a  writ,  t»f  ^jripr  ifa^  brought  ihy 
theOefmdants  to  the  Cowt  of  £xch^iier.Clb»i9* 
ber,  .Qp<}n. which,. ^flter  th?  caiitehfid  hem argumi 
at  great  length,  the  judgment  if  as  r$iveri^d.  The 
^1^ '"^^^ Plaintife  then  brought  their  writ  of  error  .in, the 

Chamber.       iHoUlie  of  Lords.       , 

FIRST  CAUSE. 


Caie^of  ihe         Mr.  Holrojfd  (now  Justice  H<rfn>yd>  fpr  Plainliff 

' ^^     in  Error,  Lessee  of  Hw  of  Hugh  Hwry).    C<w- 

sider  what  would  be  the  ^^%M  4h<^  m\\  if  tbe 


ultimate  de- 
visee. 
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testator  bad  died  hntnedfatariy  after  tnaking  it,  or  if  May  \,5,  io« 
things  bad  been  in  cbe  same  state  at  tbe  lime  ofjune  12,19^ 
his  death,  as  they  were  at  the  tiwe  of  making  his  ^^^  ^ 
will*  In  Doe  V.  Underwood,  Willes,  293.  it  was^^^^^o^,, 
held  that  this  was  one  of  the  rules  for  ascjertaininff'®*^"®"- 

TAIHTT  oCC- 

tihe  intention  of  a  testator,  and  the  eflfect  of  a  will. 
In  the  first  place  then,  the  inttot  is  to  prerail,  un- 
less it  be  contrary  to  the^  rales  Of  Ihw;  ofid  next,  in 
endeavouring  to  ascertain  the  intecTt,  w6  bre  to  con- 
aider  how  things  stood  at  the  tittoe  when  the  wilt 
was  made;    Then  how  would  matters  statid  if  there 
had  been  no  proviso  ?     Ann  Would  have  a  life  estate 
with  remainder  to  her  first  bnd  otbcif  sons  succes- 
svrely,  in  tail  male;  remainder  t6  FrUnc^s  for  fife, 
with  remaindem  to  her  first  ahd  other  sdtls  siicees- 
sively,  in  tail  mftle ;  retnaindet*  td  the 'first  And  evefy 
other  daughter  of  Ann,  without  limitation ;  so  that 
they  would  take  an  etkkVb  fbr  life^  oi%  ih  cbrii^e- 
quence  bf  aoase  foture  words,  ah  estitti  tail,  H  iii 
not  material  which  \  birt  «hefe  would  be  a  vest^ 
remainder  in  Hugh  Henry  4n  fee.    Whtii  then  His 
the  teatasAor  done?  He  has  doited  the  WHofe  iw&yi 
No  part  is  ves«td  in  the  M*  af  UW,  btft  thft  whole^ 
fimft  fivst  M^lait,  is  giten  itmf  fiiMtl  ftllh.    Theii, 
euppos^  the  estate  foir  1^  erfdb  by  ithtlii^e,  dtr  By  the 
aurreiidef  of  tMant  h^t  life  ^41te  i^ntbhlder  mAn  ih 
fee,  tbe  httdr  bd60Me^  kUtteAately  ^titled,  anfd 
tile  heir  Mnnot  sttp  itl  bittt ;  no^  if  it  ends  by 
forfeiture^  AS  tfee  whote  fee  h  pkrtiA  AtAong  them, 
dues  the  hneh  at  )i^  BVtp  ift  dttritrg  the  residue  of 
the  estMe  of  MilMt  for  filb;    8b  it  is  In  the  case  of 
the  issu^.    Silppbse'  if  to  be*  gN^ett  dn  the  death  ot 
tiw heirs  nirf«^aftd  tllere  ata«a heirs  male, yet, in- 
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M^fi,b,iO,  asxnuch  as  the  whole  fee  is  divided  among  them, 
June  IS,  19,  the  heir  does  not  step  in,  but  the  remaioder  man. 

*®^^'  ,  Now,  what  di&rence  does  the  death  of  Frances  in 

DKVI8B  VOID  the  life-tjme  of  the  testator  make  ?  Every  devise  to 
'aikt^^Su:  ^^^  ^®  lapsed, ,  and  to  her  children,  as  she  died  un- 
mari^ied.  Then  the  estates  would  go  to  Hugh  on 
&ilure  of  issue  of  Ann.  It  may  be  said,  that  she 
takes  an  estate  tail  by  implication.  But,  speaking 
^  of  it  without  the  condition ;  whether  Ann  took  an 
estate  for  life,  or  in  tail,  still  the  fee  is  parted 
amopg  them.  The  whole  fee  is  given  to  the  devir 
sees  ;  and,  where  there  are  no  objects  to  take  by  the 
iaterndediate  devise,  the  next  remainder  man  takes, 
and  here  takes  the  whole  fee.  As  to  the  question 
of  entry  or  claim,  there  could  be  none  on  the  death 
of  Frances  in  the  testator's  life-time,  and  none 
i^ince,  as  Ann  is  alive.  Then  what  is  the  effect  of 
the  provision  in  restraint  of  marriage.  This,  is  not 
a  general  restraint  of  marriage ;  and  a  partial  re- 
Pterrynv.      straint  is  legal,  Perrtfn  v.   Lyanf  0  East..  1 70. 

Lyon,  9  East,  a    j^T      .       %    \      ^f,,  i  Lf 

170.  And  m  the  l^ourt  of  Chancery,  lately,  a  case  was 

decided  on  the  same  ground.  The  proviso  is--* 
**  Bu^  I  give,  devise,  and  bequeath,  all  my  said 
'^  estates  above-mentioned,  to  my  eldest  daiigher, 
*^  Aqo  Henry,  aforesaid,'*  (this  goes  to  whatever  is 
given  by  the  will,  whether  she  took  an  estate  fc^r 
life  or  in  tail, ,  it  is  all  mj/  estates) f  ''  on  this  prot 
'^  vijBo  find  express  consideration  only,  that  she 
^*  marry  a  man,  who  is  really  at^d  lumd  jfide  pos- 
^^.  sess^ed  of  a  property  at  least  equal,  if  notgreater, 
^<  than  the  one  I  leave  her.  And  if  she  marries  a 
*^  man  with  less  property  than  that,  I,  in  jtbat  case, 
**  leave  her  only  as  much  of  mine*  as  shall  be  eqaal 
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*^  to  the  property  of  the  man  she  marries :  bad  all  May  i»  5,  id» 

**  the .  remainder'*  (this  is  materia])   '^of  my  pro^  june'it ^  19, 

**  perty.  shall  immediately  pass  over  and  be  given  ^^^^ 

**  op  to  my  second  daughter  Frances  Henry,   to  ^uyrtJvoiD 

**  whom,  in  that  case,    I  give,    devise,    and  be-  '»*  o»cEfc- 

<'  quMth  it.**    So  that  Ann  had  a  life  estate  in  the  ' 

whole  of  the  testator's  property,  if  she  married  a 

man  of  equal  or  greater  fortune,  and,  if  not,  then 

she  had  an  estate  for  life  in  so  niuch  of  the  testa*- 

tor^s  property  as  would  be  equal   to  thai  of  her 

husband;  and  the  rest  was  to  go  to  the  second 

daughter  for  life,  with  remainder  to  her  sons  sue-   . 

ccssively  in  tail  male  as  before.    Ann  took  an  estate, 

not  on  condition,  but  with  a  conditional  limitation 

over  in  the  .whole  property  till  she  niarried ;  and  on 

lier  marriage  with  a  person  not  of  equal  fortune, 

the  sm7)Ju8  was  gone  as  if  ^he.  were  dead.    By  her 

marrying  one  of  inferior  fortune,  there  was  an  end 

of  her  life  estate  in  4he  surplus,  which  went  pver, 

'as  if  there  had  been  a  regular  termination  of  th^ 

life  estate ;  and  the  heir  could  not  step  in.     This 

being  an  estate  with  a  conditioni^l  limitation  over, 

there  is  no  difference  whether  the  life,  estate  ends  by 

regular  surrender,  or  forfeiture,  or  liy.the  act  of 

the  party  herself  ia  breach  of  the  condition;  the 

heir  does,  tiot  step  in,  but  the  other  estate.    So  I 

jay  that,  as  to  the  surplus^  theve  is  an  end  of  the 

estates  given  to  Ann  ^d  her  issue  by  the  will,  and 

Frances  being  dead  without  issue,  and  the  whole 

fee  being  divided  between  Ann  and  Hugh  Henry^ 

be  steps  in  immediately.    The  law*  was  so  consi- 

jderedt  in  one  or  two  cases,  which  I  shall  cite.    In  Prrv.  Porter 

Lady  Ann  Fry's  caae^  I  Vent.  199.  a  testator  de- 1  VeDt.igQ.' 
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May  i>  5. 10, vised  to  bis  wife  for  life,  and«  after  her  dcstb,  to 

ISIS  . 

Jane'is*  i9»  his  gmddhild  in  tail,  provided   she  married  with 

*^^ ^  the  content  of  certain  persons  in  the  will  named ; 

»iiviskT.ou>  ^^^  ^^  '^  married  without  such  consent,  or  died 
Fon  uvo^  with6ut  issue,  then  over.  It  was  held  that  this  was 
t  Lev.  91.-^  not  a  condition  on  the  breach  of  which  the  heir 
•^*^i^9^g  might  enter:  but  that  the  marriage  of  the  grand*- 
—1  ilod.  86.daughter^  without  such  consent,  determined  her 
^^'  estate   tail,  and   cast  the  possession  immediately 

oven    Therefore,  though  an  estate  tail  was  given 
to  the  grand-daughter,  with  a  conditional  limita- 
tion over,  in  case  she  married  without  consent,  or 
died  without  isauc^  H  was  held  that  she  had  an 
estate  taiU  fukmdiu  ahe  remained  unmarried,  and 
on  heir  marriage  wttfaout  the  appointed  consent,  the 
remainder  over  dtiectly  took  effect.    This  is  very 
appUdtble  ioithe  present  case*    Whether  Ann  bad 
aa  estate  for  life,  or  in  tail,  is  equally  the  same  to 
my  putpoee.    She  had  only  an  estate  in  the  surplus 
till  her  nuirriage,  and  then  Hugh  Henry  takes  the 
whole,  according  to  the  reason  of  this  case.    So  in  i 
Shutilewonh  a  case  2  Mod.  7»  where  one  devised  lands  to  A. 
2  lK^7.      his  heir  at  law,  and  ether  lands  to  B.  in  fee ;  and 
that  if  A.  molested  B.  by  sait  or  otherwise,  he 
ahouU  lose  what  waa  devised  to  him,  and  it  should 
go  to  B.     After  the  testator's  death  A.  entered  on 
the  landa  devised  to  B«  and  claimed  them ;  and 
this  was  faeld  to  be  a  limitation,  whioh^  by  the 
breaeh  of  the  condition,  determined  the  heir's  estate, 
and  daat  the  possession  on  B.  without  entry.    Here, . 
^  likowi8e>  Ann's  estate  in  the  suvplm  being  deter- 
mined by  her  marriage^  the  poeseasion  was  immo- 
<    daately  east  on  Hugh  Hemy,  the  ultimate  re- 
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too,  is  ffiatfriftl    Tfept  wap  .a  ^l^i^e  tp  A.  for  fifty  jyiji^,  ^g, 

ye»rs,  if  bp  should  so  long  )iv/9,  rew^ioder.to  tbip^®*^-  

heirs  nialp  pf  (be  body  pf  A**  WW^iodf^  ovw-     A.  b^^^^Tv^ 
dijBd  witbppt  i38ii^  ^qd  U  jv.^  beld  that  the.  (^rtnte '^*  "^^' 
Weflt  iiflip^iat^y  qrer  Jq.Ricbwd,   tbfi  P^^t  dcr^J^^^^^^ 
visce,     yhp  cas^s  in  jQryjif^^s  Pigtft^  .5|0i5-0.  |«4  ^^^>[»?f»^ 

on  the  4^019  principle.     Ij^  th^  pn^sw*  W#?,  thaugh  taMJifss!^ 

the  proviso  wf^s  t|)at  the  fiprpjiii  ^oMld  |^  iffimedi^  1  Ld-Raym. 

ately  ov^r  to  the  sepond  .danghte^j  ijt  W9s  oot  »M«Ot  AveWoT. 

tl^B^t,  in  cas^  she  shpqld  qpt  .1^  Hyiog^  it  abould  oot  J^v,  t  Ves. 

go  over  at  a[IL    Th^y  argqe  thftt  it  w4s  given  over  to 

Fr^qces  ppr^QP^lly ;  th^t  U  VM  perspn^l  to  b^r  w  if 

Ann  b^d  bef  ^  bound  to  pay  her  6,000/.,  and  that, 

tbey  Qt^id,  iivQQJd  not  go  to  Hugh  Henry.    I  admit 

that,  for  nptbiog  ia  that  case  would  be  giveatb 

Hugh  Henry.  But  this  is  a  i^ery- different  case.  The 

int^pt  wa§  tbftts.oo  fiiili^re.<)f  :lbe  preceding  estates 

ip  any  way,  Hugb*  the  ubtioiate  devisee  in  U^ 

{(bPUld  imm^djatdiy  take ;  etpedaljy,  (when  J&m  rule 

in  IViUes  is  applied,  of  ccmsidertn^  with  a  viqvf  tPDoev.Under- 

the  ipteiit,  th»4tate  of  Ihipgs  aa  they  stood  wbea.  the  ^'  ^'"^*' 

will  was  n)ad^. .  Your  Lordships  will  observe  then 

what  is  material  in  this  will  against  their  a^gumenC 

The  proviso  does  niot  extend  mesely  to  Ann's  mar* 

riage^  but  also  to  that  jof  Faances;  and  Frances,  in 

ca96  she.  lived,  would  be  spbjcpt  to  \M,  and  the  m- 

maiod^r  to  Hugh  Hemy  wKMild  ^talee  plabei  under 

the  Mme  clause  as  before;  which  shpws  that  the 

teit^tor  did  not  mean  to  exclude  Hugh  Henry*  ^  If 

it  shmld  be  argued  that  the  subsequent!  limit|tiop 

PT»r»  iacaaeof  thedaugbten  dyiog  without  issu*. 
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May  h  SyiOygave  hn  e^tote  tail  by  implication  to  Ann,  still  I 

Jumii»,  19,  submit  that  it  coirid  never  be  the  intent  of  the  tes- 

iai6.  tatorinthe  event  which  happened,  that  the  issue 

DBvTsE  ToiD  ®^  ^^^  should  have  the  surplus,  and  tbisit  by  the 

FOR  uiicBR-   default  of  issue  is  meant  such  issue  as  could  inherit, 

'     '  that  is,  inherit  the  surplus.    The  words  are  large  ^ 

and  strong,  ^'aU  my  estatesj^  and  extend  to  the 

subsequent  estate  tail,  as  well  as  to  the  life  estate. 

'Andthe'eflectof  the  wtiole  is  this,  that  the  estate 

tail  as  to  the  surplns  is  gone  by  her  marriage.    In 

ij^^Bui^ixmy.Loddingtim  v.  Kime^  1  Salk.  224.  where  there  was 

ii^T^iLoti^  devise  to  one  for  life,  and  if  he  had  issue  male, 

?Ewr  lai'"^*^^"  ^^  •"^b  ***"*  *"*^  ^**  ^^^^^  •  *"^  *"  several 
'  other  cases,  it  was  held  that  the  subsequent  devise 
to  the  issue  did  not  give  an  estate  tail  to  the  an- 
eestor.  So  hene  the  subsequent  words  did  not  give 
Ann  an  estate  tail,  or  if  they  did,  it  was  subject  to 
the  proviso.  The  contingent  remainders  were  de- 
atroyed  as  to  the  sarptos  by  her  marriage.  Then 
the  sarpkis  is  to  be  taken  in  proportion  to  the  value 
of  the  fee  simple,  or  of  the  estate  given  to  Anui 
Suppose  she  had  an  estate  for  life,  with  the  re^ 
mainder  in  tail  eventually,  and,  Frances  dying,  an 
estate  tail  immediately ;  this  is  nearly  equal  to  the 
fee  simple,  as  she  might  have  barred  the  entail,  abd 
it  would  be  in  efiect  a  fee  simple,  and  if  she  died 
it  would  go  to  her  femily.  Then  supposing  the 
value  of  the  fee  simple,  or  of  the  estate  which  Ann 
would  have  taken,  to  be  about  36,000/.,  the  heir  at 
law '  of  Hugh  Henry  would  take  what  would  be 
equal  in  value  to  five-sixths  of  that  suip.  If  the 
proportion  is  to  be  taken  aceoitling  tothe  value  of 
the  life'cstate  only,  then  he  would  take  rather  better 
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than  half,  or  as  twenty-five  to  twenty-four.    The  May  t,  »,  10, 
lessor  of  the  plaintiff,  the  heir  at  law  of  Hughj^^^'ig^ip^ 
Henry,  ought  thetefore  to  recover  five-sixths  of  the  ^^^^- 
whole,  or  at  least  an  undivided  moiety.  mvisb  voio 

L^d  Eidan  (C.)   The  rule  of  the  House  is,  that  ^^"'^'''  *""• 
the  defendant  in  error  must  go  on,  ais  the  plaintiff 
has-been  heard,  unless  the  parties  consent  to.  a 
di&rent  arrangement. 

Mr.  Hart  {for  Oefts.  in  error).  The  cjuestion  is 
whether,  as  Ann  married  a/tean  of  inferior  fortune, 
Hugh  Henry  shall  be  permitted  to  shut  out  the  lin^i- 
tations  to  the  issue  of  the  two  daughters.  I  appre- 
hend that  on  the  &ce  of  the  will  there  appears  a 
specific  contingency  on  which  it  must  depend  whe- 
ther Hugh  Henry  could  teke.  Uhder  the  previous 
limitations  the  daughters  would  only  take  life  estates. 
But  then  the  testator  adds  a  clause,  which  by  ne- 
cessary implication  gives  the  daughters  themselves 
estates  tail.  The  words>  *'  in  case  my  two  daughters 
"  die  without  issue,"  must  be  construed  so  as  to 
give  estates  in  tail  general  to  the  daughters,  becftusje 
if  they  took  only  estates  for  life,  the  devise  over  on 
a  general  failure  of  issue  would  be  too  remote.  By 
necessary  implication  then,  estates,  tail  are  interposed 
between  the  daughters  and  Hugh  Henry.  Taking 
that  to  be  the  case,  the  testator  intended  that  Hugh 
should  take  only  on  failure  of  issue  of  his .  two 
daughters.  The  benefit  of  the  penalty  to  which 
Ann  was  subjected  by  the  proviso  was  confined  to 
Frances  perspnaUy»  and  the  gift  over  to  her  is  as  if 
it  had  not  been  on  the  face  of  the  will,  she  (laving 
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^Maf  1/5,  iA,^i<^  in  Che  tt8ttttor*s  life*tiiale.  SilppMe  tbki  ease, 
l^cii.  tg]  l!hirtf  FniDoes  were  living,  aiicf  that  Antt  had  married 
1816.  Q  iQQn  <^eqaat  fortune  ^  h^r  is^  mate  would  then 

MvnMTof0  inherit,  but  her  issue  female  would  not  till  after 
Fok  cvcB«^  failure  of  issue  male  of  Frances.  Then  suppose 
'  '  Frances  to  have  married  a  man  'of  inferior  fortune^ 
and  prevented  her  issoe  male  from  taking  ad  estate 
in  the  surpltis-i^Would  i«  theii  go  to  Hugh'  Henr3r  ? 
No ;  but  to  the  issue  female  of  Atlfir  y-  and  the  con- 
dition  as  far  as  regards  Hugh  Henry  might  be  de- 
feated bf  a  common  reeovepjrl  'Fmtibe^  ^ed  in  the 
•testator's  lifis-time  without  issue ;  bttt^the  eststtes  kt^ 
•giten  to  Hugh  Heiiry  only  in  one  event;  via.,  the 
dealthof  both  daughters  ^itlKHit issue jaiid,  Atili 
'being' .  alive,  that  event  has  not  happened  updh 
W^ith  he  could  take;  Unless  then;  new  worda 
shddld'b^  introdi]eedi«it6  the  will,  sa'  as  to  con^ 
vert'a^^  coh^tibtt^df  two  dying  witbout  is^ti^  ihto  a 
xdndKtion  of  ode  dying  itithout  is^e,  the  heir  of 
Htigh  caitnot  take.  TH6r6  is^a  diffici»lty<tbo  iii  the 
fbrcd  of  th^  proceeding.  It  is  art  ejectmkit  tb  re^ 
cov^r  one  doefs  not' know  what.  When  pirtiee^  go 
iriCbe^uHythtftdiffiiiulty  mustbe  detfit  with;  but 
a  p^n^bfH  bi-itfgidg  e^tt  e^Olibfttt  mtiit  pn^icate  what 
proportibn  he  datti[)s,  add  where  afd  the  Words  in 
th^  will  Which  sho«^  the  precise  f)rdt]k)l*tioft  ?  But  if 
that'diffietflty;  eotfld  be'^ri^  o^  the  devise  over 
c0ii\A  t^iy^ahly  tfprdpoftibn  of  Ann's  life  interest, 
'fbif  ev^b,  if  Fratices*  had'  strtifed^  ^e  cbutd  take 
nothings  in  pn^jt^iee '  of  Ann's  isMe  male.  But  as 
FraAcesf  did  nbt  Hvc^^  to  daim  ereH  tlfat^  ifatev^t 
in  the  surplus,  the  device  failed '  for  wkMt  of  an 
object 
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Mr.  Richavdsm  (for  Defts.  in  Error).  In  Foil^rMty  r.^  io& 
V.  Lord  Jlamneg,  I L  East,  5Q4^  and  in   the  cmbi  juoe' u,  le^. 
there  qited  {Denn  d*  Briddon  v^  Page,  and  Hmf  v.  ^^^         , 
Lard  Caventn/)^  it  Was  admitted  that,  <'  in  de&uU  mv^sa  voib^ 
"  of  issue**  generally,  the:  Court  woutd  intply .  an '^  "*<»»* 
estate  tail,  though  it  would  nbt  in- these  particular  poster /.Lord 
dises,  where  the  worda  wein»  '^ini  default  ot  such^^^^^ 
issue."    Hugh  Henry  waa  to  take  only  upon  aI)eaad.Bri<l- 
gffiera)  fitilure  of  issue  of  the  two  daughtertj  as^  it  [b.  go3.^' 
was  plainly,  the  obifMSt  of  the  testator  that  he  should  ^^J  ^\}^^ 
bepos^ned  until  the  i^milies'.  of  the  two  daugn*  T.  R.  sa.  . 
tbrs  were  discusaed.    That  fatiura  hadmotiyet  hap< 
pened,  and  there&ro  ,he  could,  not  take;     But  in 
order  to  .  diectuate  the  intent)  of  the'  testator  in  the 
limitation  over  to  Haghi*  it  waa  beDdssaiy.  that  Ann 
and  frances  should  take  estates  tail,  and  a*  condi** 
tional  limitation  over/ afier  an  estate  tail-  was  nuga* 
tory  and.  could  not  takeefot  as>  it  naight  bd  so  eaeily 
defeated,  Gulliver  v.  Shuckburgh  AMy,  4.  Bun  Gulliver  y. 
1929,     In  the  devise  over  oi»  breaeh  ofithecon*  |^7* 
dition  Hugh  was  not  even  namedy  and  the  suvplds 
waa  given  only  to  Fraoceawho  was  notabvetotake 
advaptage  of  the  devise^    Though.  Aun  sboitkl  lose 
part  of  the  estatea  by  an  inoonsiderate  maraiage^  it 
was.  not  the  intant  of  the  testattor  that  the  estatea 
to  the  innocent  issue  should  be  defeated,*  and  no 
such  intent  can  be  implie^^  as  appeared  in  the  abmit 
cited  case  of  GuWtcer  v»  Shuekburgh  Ashby^^  Bun 
1929k— Hugh  could  only  take«  by  excluding  the 
innocent  issue  of  Atm^r  md  though  such -tf*  proviso 
lis  this  may  n^  be  ooatracy  tolawyet  itisnot  to  be 
£ivoured,  anditbey  oughts  to  corm  ^triddy^  withta  its 
wordawho«lai«|^by  it..  :Mr.  Hotrogrd  argtota  thait 
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Uayub,  K),  tbis  18  a  CBm  of  a  series  of  Irmftatioos  in  whicft 
JuMit,  ig»  ^tien  one  fails  another  is  fet  in.  But  not  one  of 
1S16.  the  eases  which  he  cites  show  that  a  person  shalt 

DBVtsB  VOID  ^^^  ^^^  ^*  ^^*  named.  The  cases  of  Goodright  v. 
»0R  ^«»J^  Cornish^  and  Avelyn  r.  Wordy  were  quite  difierent. 
Goodrirfirv.  Suppose  Ann. married  a  man  of  competent  estate 
Cortiiih,  1  and  had  only  issue  female,  Frances  if  alive  would 
AveJ^iiv.*  then  take  on  her  death.  Then  suppose  Frances 
WMd,  1  V^Bf.  mgYri^  a  man  of  inferior  fortune,  it  could  not  be 

4S0* 

intended  that  Hugh  Henry  should  come  in  to  the 
exclusion  of  Ann*s  daughters.  This  shows  the  con- 
tradiction to  the  testator's  intent  which  would  take 
place  in  case  the  construction  contended  for  by  Mr. 
H.  were  to  prevail.  The  feet  is  that  the  testator 
never  contemplated  any  thing  further  than  that  Ann 
might  marry  so  as  to  make  the  estates  go  over  to 
Frances.  The  rest  is  only  conjteture. — -As  to  the 
point  of  form-*«-under  a  claiiti  of  the  entirety,  a  frac- 
tional part  at  least,  as  appears  from  the  old  real 
actions,  may  be  recovered.  But  then  it  must  be 
shown  what  is  the  entirety  and  what  the  fraction. 
The  husband  may  have  personal  estate  to  toeet  the 
real  estate  of  the  wife,  and  how  can  it  be  ascertained 
in  ejectment  how  much  of  the  real  is  to  be  taken* 
It  is  such  an  undivided  interest  as  was  never  heard 
of  before  in  a  Court  of  law.  At  any  *rate  the  Jury 
have  not  given  the  materials  on  which  to  ibund  a 
judgment.  Mr.  H.  says  that  Hugh  may  take  five- 
sixths,  as  the  fee  and  the  estate  tail  were  convert- 
iUe.  But  there  would  be  a  wide  difference  in  the 
market  between  a  clear  fee  simple  and  such  an  in- 
terest as  this.  The  exti^me  difficulty  of  dealing 
with  this  at  law  shows  tlhat  the  jurisdiction  belongs 
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to  another  Court,  to  ascertain  how  much  land  is  May  i,  5, 10, 

equivalent  to  a  given  sum  of  money.  June  12, 19, 

1S16. 

Mr.  Holroyd  (in  reply).    Dtnn  v.  Purvis j  1  detise  void 
Bur.  326.  was  a  case  where  the  Plaintiff  in  eject-  ^®»  uncer- 
ment  demanded  a  half  and  recovered   a  third,  andj^    ^^g^^^ 
in  Doe  v.  fVippellf  1  Esp.  N.  P.  Rep.  36o.  Lord  Den T.Purvn, 
Kenyon  held  that  an  undivided  moiety  might  he  J^^^' Jy?^" 
recovered  in  a  suit  for  the  entirety.     Then  suppose  ^M.  1  E»p. 
I  am  right  in  that,  sufficient  is  found  on  the  special 
verdict  to  enable  me  to  recover  some  proportion. 
Suppose  Ann  took  an  estate  tail,  and   that  estate 
should  be  considered  as  equal  to  the  fee  simple, 
then  I  recover  five-sixths  of  the  whole  ;  if  she  took 
only  a  life  estate,  the  Jury  have  found  that  value. 
But  whether  she  took  an  estate  for  life  or  in  tail, 
I  am  at  all  events  entitled  to  recover  a  moiety,  with 
liberty  in  another  action  to  recover  what  I  may  be 
entitled  to  beyond  that.     Then  putting  that  out  of 
the  case  I  proceed  to  the  question  on  the  will.     If 
Ann  took  an  estate  tail,  still  I  submit  it  was  one  in 
possession  immediately  on  the  death  of  the  testator, 
because  the  matter  stood  in  this  way — (the  lapsed 
devise  to  Frances  being  as  if  it  had  never  been) — an 
estate  tail  in  Ann  with  a  subsequent  vested  limita- 
tion to  Hugh  in  fee  in  case  she  died  without  issue.  , 
An  estate  for  life  was  given  to  Ann  ;  but  where 
there  is  a  life  estate  and  remainder  over  in  default 
of  issue,  that  is  an  estate  tail.     But  if  Ann  had  had 
a  son  before  breach  of  the  condition,  it  would  have 
been  an  estate  for  life  in  her,  and  an  estate  tail  in 
her  first  son,  with  remainder  in  tail  to  Ann.     But 
as  it  happened,  the  matter  stood  as  if  there  bad 

VOL.  IV.  M 
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May  5, 1815.  \}een  a  default  of  issue  of  Ann ;  and  the  limitation 
"Crr  to   Hueh  took  place.     So,  suppose  Ann  took  an 

DBVISB  VOID  ^  .        .  *     '  *  * 

FOR  UNCS&-    estate  tail  liable  to  be  opened  by  the  contingencies 
TAiHTY,    c.  ^^  ^j^^^  arose,  theuj  upon  breach  of  the  condition 
what  estate  would  Frances  have  taken  if  alive  ?     It 
must  be  the  estate  forfeited,  and  that  (the  estate  tail) 
was  the  estate  forfeited.     But  it  i^  alleged  th^t  this 
was  a  devise  to  Frances  personally,  and  that  by  her 
death  it  was  gone.     I  submit  however,  that  it  was 
the  testator's  intention  that,  on  breach  of  (the  con- 
dition, it  should  go  to  whoever  had  the  j\ext  estate 
in  remainder,  and  that  Frances  being  out  of  th^e 
'  question,  it  went  to  Hugh.     See  the  coosequex^ce  if 
not.     Did  the  testator  mean  to  put  it  in  the  pqjurer 
of  Ann  by  a  prohibited  marriage,*  to  deprive  l^Iugh  .gf 
the  ultimate  remainder  r  Then  all  the  preceding  es* 
tates  as  to  the  surplus,  Ann*s  estate  tail  and  the  contin- 
gent rem^inder^  depending  ^pon  it,  being  gone,  tb/s 
surplus  went  to  Hugh*     It   was  expressly  given 
.from  Ann.     A  case  is  p.i^t  that  if  after  the  breach 
Ann  had  had  a  daughter,  she  would  have  inherited  as 
heir  of  entail  of  Ann,  notwithstanding  the  breach. 
Galliverr.     No :  for  as  appears  in  the  case  alrjfiady  jcited  of  pul' 
Ajjhb^4Bur.^.^^^    V.    Shuckburgh    A$hby/^^nT,    1929.  and 
Jprmyn  v.      Jermyti  Vf  Arscot,  cited  l  Rep.  85.  b.  an  estate  tail 
Leon.  83.—    capuot  bc  forfeited  in  part  and  continued  as  to  the 
3 ^°j^^_    residue.     It  was  an  estate  tail  then  in  Ann,  and  on 
Moore,  364.    the  breach  must  be  gone  in  totOj  and  Frances  being 
85.  (Corbet^  out  of  the  way,  it  passed  to  the  next,  as  if  it  had 
^^^^  been  spent  in  the  natural  way,  and  both  daughters 

had  died  without  issue  before  the  breach.  I  submit 
then  that  whomever  was  e^titled  to  the  next  vested 
remainder  was  the  one  to  take  adprantage  of  the 
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breach.     As  to  Fraoces  it  U  elear»  and  she  being  May  5,  isis. 
oat  of  the  way  the  estate  coes  to  Hugh  {le^ry.  as  '""~v^"^ 
maniteatiy  appears  from  tae  clause  makuig  the  same  for  vxcbr- 
oouditioo  as  tp  Fratices,  00  breach  of  which  by^^^*^^'    ^' 
Frances,  Hugh  would  take.;  and  so  in,  the  events 
which  happened  he  must  take  it  on  the  breach  of 
tb^  condition  by  Ano^  otherwise  she   would  have 
the  power  to  deprive  him  of  it,  which  was  never 
intended  to  he  given  her.    They  say  the  ultimate 
remainder  cannot  take  effect  after  an  estate  tail ;  I 
submit  it  by  no  means  foUows^^  The  very  moment  the 
estate  tail  or  life  estate  is  gone  the  remainder  takes 
plaoe.     Suppose  Ann  had  died  in  the  testator's  life- 
time, lenaving  issue;  still  the  estate  tail  would  be 
lapsedi  and  then  the  ultimate  remainder  takes  place 
immediately,  and  on  this  principle  that  the  whole 
was  given  away  from  the   heir  at  law,  otherwise    . 
there  would  be  two  different  fees.     It  has   been 
stated  that  the  devise  to  Frances  was  not  a  revoca- 
tion of  the  estate  to  Ann,  but  a  method  of  preserv- 
ing it  to  be  enjoyed  by  Frances.     That  is  directly 
contrary  to  the  words  of  the  will.    The  life  estate 
to  Ann,  being  given  on  condition,  cannot  be  consi- 
dered on  breach  of  that  condition  as  still  existing 
in  Frances.     Suppose  that  after  the  breach  it  had 
gone  to  Frances  and  sbe  had  died,  would  it  revert 
to  Ann  ?  No. — But  it  is  said  that  a  conditional  limi- 
tation over  cannot  take  effect  afiter  an  estate  tail, 
and  Gulliver  v.  Shuckburgh  Ashby,  is  cited.    1 4  Bur.  i9S9. 
say  it  may  he  limited  so  as  to  go  over  before  the  VenZiggl&c. 
natural  end  of  an  estate  tail,  as  in  Lady  Ann  Fry's  ^^^^^.^r- 
ease,  and  the  case  in  2  Mod.  7*  before  cited.    What  ber,  sMod.?* 
was  the  caae  of  Gulliver  v.  Ashbjfj  as  applied  to 
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Mays,  1815.  this?     In  that  case  lands  were  devised  to  several 
persons  successively  in  tail  *^  provided  always  and 


DBVI8E  VOID 


FOR  UHCER.  "  this  devise  is  expressly  upon  this  condition,  that 
TAXK  Y,  c.  ^j  whenever  it  shall  happen  that  the  said  estates  shall 
^*  descend  or  come  to  any  of  the  persons  herein- 
^^  before  named,  that  he  or  they  do  and  shall 
"  change  their  surname,  and  take  upon  them  and 
^*  their  heirs  the  surname  of  IV.  only,  and  not  other- 
*'wi8e:"  but  tiiere  was  no  limitation  over  on 
breach  of  that  condition.  The  question  there  was 
whether  it  was  to  be  considered  as  a  conditional 
limitation,  and  the  Court  held  that  it  was  not,  for 
it  was  not  so  expressly,  the  estate  not  being  made 
to  cease  or  go  over  upon  breach  of  it,  and  it  was 
not  necessary  to  effectuate  the  testator's  intention 
that  such  a  limitation  should  be  implied ;  for  that 
/  would  strip  the  issue  of  the  tenant  in  tail,  which 

could  not  be  the  testator's  intention,  and  it  was  held 
to  be  a  condition  collateral  and  subsequent  which 
was  destroyed  by  common  recovery.  In  the  pre- 
sent case  had  Frances  lived,  Ann  would  only  have 
had  an  estate  for  life  with  a  remainder  in  tail,  and 
could  not  have  destroyed  the  condition,  and  here  it 
must  be  considered  as  a  conditional  limitation^  as 
there  is  an  express  devise  over  on  breach  of  it. 
(Lord  Eldon  (C.)  Suppose  Ann  and  Frances  had 
outlived  the  testator,  and  Ann  had  made  an  imj3ru- 
detit  marriage,  what  estate  would  Frances  have 
taken  ?)  She  would  liave  taken  an  estate  for  life 
with  contingent  remainders  to  her  first  and  other 
sons  in  tail  male.  But  I  submit  the  operation  of 
this  proviso  is  clianged  by  the  change  of  circum- 
stances.    In  consequence  of  the  death  of  Frances 
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the  estate  which  Ann  took  was  an  estate  tail,  which  Mays,  18I6; 
was  forfeited  by  breach  of  the  condition,   otherwise  ^^^,33^0,  J 
she.  would  keep  it  contrary  to  the  intent  of  thepoRUNCBR- 
testator.     She   had  not  a  remainder  m  tail  but  an  '     ' 

immediate  estate  tail,  so  that  no  estate  tail  stood 
between  her  estate  and  that  of  Hugh  Henry ;  and. 
her  whole  estate  was  forfeited,  for  an  estate  tail 
cannot  go  over  in  part  and  subsist  in  part. 

SECOND  CAUSE. 

Sir  S.  Romilly  (for  Plaintiff  in  error,  heir  at  law  The  heir  at 
of  testator).  This  is  a  question  purely  of  intention.  *^ '  *^*^* 
— 1st,  What  was  the  intent  of  testator  ? — 2d,  Whe- 
ther his  intent  can  take  effect  by  the  rules  of  law  ? 
The  intent  must  be  collected  by  looking  at  the  cir- 
cumstances as  they  stood  when  he  made  his  will^ 
and  as  if  both  daughters  were  alive.  It  is  admitted 
that  the  condition  is  not  against  law,  but  it  is  said, 
that  it  is  not  one  to  be  favoured.  I  cannot  allow 
that ;  if  it  be  consistent  with  law  and  the  intent  is 
clear,  the  Court  has  merely  to  see  how  the  object 
can  best  be  carried  into  execution.  But  I  cannot 
conceive  why  it  should  not  be  favoured,  the  object 
being  to  guard  the  daughters  against  persons  who 
would  marry  them  merely  for  their  fortunes — an 
object  which,  as  the  testator  thought,  would  be  best 
secured  in  this  way. — Now  whether  this  is  to  be 
considered  as  a  condition,  or  a  conditional  limita- 
tion, the  heir  at  law  of  the  testator  is  entitled.  I 
submit,  however,  it  is  to  be  considered  as  a  condi- 
tional limitation,  or  if  it  be  a  condition,  ^that  it  is 
one  subsequent  and  not  precedent.     The  objections 
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May  5, 1815.  to  the  dbim  of  the  heir  I  take  to  be  of  tbis  kind^— - 
^^^'^^"^  ttet  Ano  took  am  estate  tail  in  remainder,  by  rafipK-' 

DBTI8B  VOTD-  ,  i   •    i     •         ■_  ^      J  V 

roR  vircBR.    cation^  wmch  iir  the  events  which  happened  was  imu 
TAiirr*,   c.  ujg jiji^iy  verted  in  possession.    If  they  cannpt  snc- 
ceed  in  that,  then  I  mast^  show  that  Hagh  did  not 
take. — 1st,  Ami  did  not  takd  an  estate  tail  by  iniplvcs- 
tion  bnt  an  estate  for  life^  &c.  with  the  nltimate  re- 
mainder to  Hugh;  after  an  indefinite  faihire  of  issue 
of  Ann  and  Frances,  and  the  effect  of  the  marriage 
was  to  give  the  surplus  over*  to  Frances  in  fee. — If 
Ann  and  Frances  took  estates  tail,  it  must  be  by  im- 
plication, and  that  i;  only  permitted  where  it  is  ifie- 
cessary  to  effectnate  the  general  intent  of  the  testator, 
and  never  where  there  is  a  doubt  to  whom  the  estate 
is  intended  to  go,  and  in  what  order.     In  the  case  of 
«  Y"n- 427.   Bamfield  v.  Popham,  1  P.  Wms.  54.  there  was  a 
1. 8.  devise  to  A.  for  life,  remainder  to  h^is  first  a«Kl  other 

sons  in  tail  male,  and  for  want  of  issue  mate  of  A., 
remainder  over ;  and  it  was  contended  that  the  te- 
nant for  life  took  an  estate  tail  by  impKcaftion,  and^ 
that  the  codicil  removed  all  doubt  on  the  subject ; 
but  the  Court  held,  that  A.  did  not  take  an  estate 
tail  by  implication,  as  it  was  not  necessary  to  effee* 
tuate  the  intent  of  the.  testator.  In  tbe  ease  of  the 
sBro.P.  c.  Attorney  General  v.  Sutton,  l  P,  Wms.  754.  a  tes* 
257'.  ^  '  tator  gave  an  estate  for  life  to  Sutton,  remainder  la 
his  first  and  second  sons  (without  going  further)  in 
tail  male,  and  in  case  of  Sutton's  death  without  issue 
male,  then  over ;  and  it  was  held,  that  Sutton  took 
an  estate  tail  by  implication,  on  the  principle  that  it 
was  necessary  to  efiectuatie  the  testator's  intension. 

But  in  the  present  ease,  the  implying  an  estate 
tail,  instead   of  efiectiiating   the   manifest  general 
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intention  of  the  testator,  would  disappoint  his  fa-  May  $,  isu. 
vourite  object.     If,  however,  such  an  estate  is  given,  ^""^^"^^"^ 

.  .       .         ,  n  '  DEVISE  VOID 

to  whom  and  in  what  order  is  it  given  ?   and   who  for  uvcbr- 
takes  first  ?     If  the  breach  took  place  before  Ann's  ^a'*^^*  *^- 
estate  tail,  then  Frances  would  take  first,  and  after- 
wards Ann.     Can  there  be  any  case  of  more  serious 
difficulty  in  this  respect?     But  I  say  it  is  against 
the  intent  of  the  testator.     In  the  other  cause  it  was 
said  that  Ann  had.  an  estate  tail  which  was  for- 
feited.    Then  consider  the  intent  of  the  testator ; 
when  he  made  his  will  he  could  not  mean  to  give  an 
estate  tail  at  first  to  Ann.     But  it  was  argued  that, 
in  the  event,  as  Frances  was  out  of  the  way  without 
issue,  Ann  took  an  estate  tail  on  the  death  of  the, 
testator  ;  but  the  intent  clearly  was,  that  they  should 
take  estates  for  life  successively.     The  consequence 
of  implying  an  estate  tail  in  Ann  would  be  this,  an 
estate  for  life  is  given  to  Ann  and  then  to  Frances, 
then  an  estate  tail  to  Ann.     If  Ann,  during  the  life 
of  Frances,  married  a  man  worth  nothing  against  the 
condition,  all  the  estates  would  go  over  to  Frances  ; 
and  if  Frances  were  out  of  the  way,  Ann  would  take 
an  estate  tail,  that  is,  the  absolute  dominion  over  the 
whole  property.     So  that  the  efiect  would  be,  not 
that  Ann  would  be  punished  for  breach  of  the  con- 
dition, but  that  she  wx)uld  take  a  larger  estate,  with 
power  to  defeat  all  the  provisions  made  for  her  own 
children.     Tliis,  then,  is  not  a  case  where  an  estate 
tail  can  be  implied.— 2d.   It  was  contended  that 
Hugh  took  a  vested  remainder  in  fee  in  the  events 
which  happened.     But  if  there  was  a  fee  before,  the 
subsequent  devise  must  be  a  contingent  fee.     The 
words  of  the  will  are,  that  the  estates  are  to  go  to 
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Mays,  1816.  Hugh  in  case  the  daughters  die  without  issue.  Now 
^^^^^^^^  the  testator  says,  "  I  bequeath  all  toy  estates  to  the 
FOR  UMCER-  *«  first  and  every  daughter  of  my  eldest  daughter, 
TAINT  ,  c.  jj  ^^^  Henry,  the  elder  to  take  before  the  younger.** 
I  submit  they  cannot  take  estates  tail  as  the  interest 
is  not  described.  Then  it  may  be  said  that  they 
take  for  life  ;  that  would  answer  our  purpose.  But 
why  for  life  ?  The  words,  "  I  give  all  ray  estates,** 
are  sufficient  to  pass  a  fee  ;  and  if  this  is  a  fee,  Hugh 
could  not  take  a  vested  remainder. — 3d,  In  the 
event  of  Ann  marrying  a  person  of  less  fortune,  the 
surplus  passed  over  to  the  other  daughter  in  fee. — 
Stronger  words  could  not  be  used  to  pass  a  fee  ex- 
cept the  word — AeiW.— ^**  All  the  remainder  of  my 
**  property  shall  immediately  pass  over,"  that  is,  s(ll 
the  remaining  interest  in  the  property,  all  that  was 
not  disposed  of.  There  are  a  variety  of  cases  in 
which  such  words  have  been  held  to  pass  a  fee.  But 
it  may  be  said  that,  though  the  words  would  be  suf- 
ficient to  pass  a  fee,  it  was  the  testator's  intention  to 
give  the  surplus  to  Frances  in  the  same  manner  as 
he  had  given  her  the  estate  before,  in  case  of  the 
death  of  Ann  without  issue.  That  is  not  the  case^ 
for  then  he  would  have  annexed  the  same  condition. 
But  he  has  expressly  given  it  to  her  in  a  different 
manner ;  so  that  there  is  nothing  in  the  will  to  show 
that  she  would  have  taken  an  estate  for  life  only  in 
the  surplus.  The  improbability  of  his  intending 
that  the  property  should  pass  over  to  Frances  in  fee 
is  not  such  as  the  Courts  will  allow  to  outweigh  the 
express  words.  He  has  in  other  respects  expressed 
what  nobody  would  ascribe  to  him,  unless  he  had  so 
expressed  himself;  and  yet  the  Courts  would  not 
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meddle  in  opposition  to  the  expression,  though  one  May  5,  I815. 
cannot  see  the'  object  of  it.     Then  he-  directs  that  '^''^^v— — ^ 
the  rents,  &c.  shall  be  suffered  to  accumulate,  with- for  uvcbr- 
out  saying  for  what  period,  and  estates  to  be  pur- ^^*'"^* 
chased,  "  to   the  use  of  my  eldest  daughter,  Ann 
^^  Henry,  which  purchased  estates  shall  be  consi- 
"  dered  as  a  property  I  leave  her  in  regard  to  the 
'*  marriage  she  shall  make  as  before  mentioned."-^ 
Probably  he  intended  that  they  should  go  according 
to  the  course  of  disposition  with  respect  to  his  other 
estates ;  but  he  did  not  so  express  himself,  and  it 
wouJd  be  too  much  for  the  Courts  to  say  that  he  so 
intended.     I  apprehend  the  estates  to  be'purchased 
with  the  accumulations  would,  upon  breach  of  the 
condition^  he  considered  as  not  disposed  of  at  all. 
These,  however,  are  not  now  in  question,  and  I  only 
mention  them  to  show  the  difficulty  of  construing 
this  will.     And  if  the  Courts  do  not  adhere  to  the 
words,  or  manifest  intention  of  the  testator,  but  de- 
cide on  the  ground  of  probable  intention,  they  will 
go  farther  than  any  Court  has  ever  yet  done.— Sup- 
pose  then,  Frances  would  have  taken  the  surplus  in 
fee  if  now  living,  that  devise  is  lapsed,  and  the  heir 
at  law  must  take,  not  because  he  alone  can  take  ad- 
vantage of  the  condition  broken,  but  because  the  fee 
is  given  to  one  who  cannot  take,  and  therefore  he 
must  take. — ^They  say  that,  on  failure  of  issue  of 
Ann,  or  breach  of  the  condition,  Frances  being  out 
of  the  way,  it  must  go  over  to  him  who  has  the  next 
vested  remainder,  and  for  that  they  cite  Lady  AnnF7'»ca"«» 

¥^     .  m.       .  -n    .    xi_  1  1  1  Vent.  190. 

Fry  s  case,  1  Vent.  IQQ.     But  that  case  has  no  re-&c. 
semblance  to  the  present,  for  there  it  is  so  given  over 
in  exact  words,  and  that  is  no  authority  for  an  in* 
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M^6;i8ii.  ference  tbat  it  shalt  so  go  over  where  no  such  thing 
*"" — V— ^  is  expressed.  So  in  the  case,  2  Mod.  7.  the  estate  is 
voffvvesK-  expressly  devised  ov^r  in  the  event  which  happened/ 
TAni^r,&c.  nad  I  apprehend  these  do  not  at  all  makeont  the 
V.  Barber,  proposition.  I  do  not  trooble  jonr  Lordships  oii 
^  *  ^'  the  question .  in'giied  below,  whether  this  is  a  con- 
dition, on  breach  of  which  the  heir  alone  could 
T^J^^'  enteiv  or  a  conditional  limitation.  The  reason  why 
(filled),  10  I  do  not  trouble  your  Lordships  with  that  is,  that 
-*^er  137.  ^^  '^  present  ease,  it  is  clearly  a  conditional  limi^ 
--Schola».  tation.  But  the  heir  at  law  is  not  here  attenvpting 
Plowd.  to  avail  himself  of  a  condition  broken,  but  says  tbat 

he  must  take  because  the  fee  is  devised  to  oiie  whose' 
devise  is  lapsed. 

Mr.'  Leach  (for  Pit  in  Error — the  heir  at  law  of 
the  testator).  The  heir  claims  all  that  is  not  given 
from  him  by  plain  expression,  or  nece^ary  impli- 
cation, as  the  Courts  will  not  conjecture  an  heir  at 
lalw  out  of  his  rights.  The  express  intent  always 
prevails  with  some  qualification,  and  an  expression 
is  to  be  taken  according  to  its  plain  import,  unless 
on  the  whole  instrument,  it  appears  to  be  incon- 
sistent with  the  general  intent.  So  that  there  are 
cases  where  the  plain  import  of  an  expression  may 
give  way  to  the  general  intent,  but  then  it  is  only 
in  one  sense — ^that  is,  because  the  testator  has  not 
used  the  expression  in  its  ordinary  acceptation,  but 
has  manifestly  attached  to  it  a  meaning  of  his  own. 
I  beg  leave  then  to  lead  your  Lordships,  attending 
to  these  general  rules,  through  the  words  of  the 
will,  and  I  hope  that  no  particular  difiicolty  will  be 
found  in  the  construction  of  it,  having  regard  to  the 
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prindpfe,  thiftt  the  he\f  at  law  «  n6t  to  be  cdtt-Miqr'5#i«t5. 
jectured  ottt  of  feis  righpts.  Thfe  testator  beginfs,  &c.  ^"'^""'^''''^^ 
(Reads  th«  wilt  down  to  the  Words  ittiiitiediately  fo\*vomisMit^ 
lowing,  inclusive)  **^«rf  tf//  the  rtftiamdtt  of  my'^^^*^*^' 
^^  property  shdU  immeiidtely  pass  oi>€t^  and  be 
"  given  up  to  my  second  daughter^  Frantesf  Henry^ 
**  to  whom  in  that  case  I  bequeath  it^  It  is  to 
this  that  I  wish  first  to  call  yomr  Lordship^  atteh^ 
tton.  Suppose  the  will  had  ihished  here,  what 
estate  would  Frances  hwve  taken  in  this  property  ? 
The  plam  import  of  the  words  is  that  she  took  an 
estsfte  m  fee.  Property  is  a  word  of  q'tiantity  and 
interest,  and  may  carry  a  fee.  {Lord  Eldon  (C.) 
Then  what  interest  had  Ann  in  the  property  she 
was  to  keep  ?)  She  of  course  would  take  what  in- 
terest she  would  have  at  wtky  rate.  The  devise  of 
the  sarphis  is  sn^bstantive.  Then  why  is  not  the 
plain  import  of  the  words  to  prevaif  ?  Is  it  to  be 
saifd  that  Frances  takes  tl.  Subject  to^  the  same  limi- 
tations, as  if  the  eldest  daughter  had  cKed  in  the 
life  time  of  the  testator?  Why  eonjecttrre  this  ?  The 
part  that  was  to  pass  over  might  be  the  bulk  of  the 
testator's  property,  and  it  might  be  otily  a  sbtlling  ; 
and  can  it  be  contended  that  he  intended  to  subject 
this  uncertain  part  of  his  property  to  the  same  Itmi- 
tations  ?  Is  it  to  be  said  that  Frances  wouM  only 
take  an*  estate  for  life,  in  this  property,  and  that  her 
IHe  was  substituted  instead  of  Ann's  life?  Who 
then  is  the  next  in  remainder  ?  Is  it  Ann,  or  her 
son  ?  Is  he  to  take  before  Frances's  son  ?  If  we 
depart  from  the  plain  import  of  the  words,  we  are 
involved  in  difficulties  which  we  cannot  get  rid  of.  ^ 
It  is  shfigular,  if  the  testator  meant  to  prefer  the  son 
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May  5, 1815.  of  a  prohibited  marriage.     Suppose  then  France$'8 
'^"""'^^"^  son  takes — who  is  next  if  he  fails  ?  The  next  is  the 
FOR  uvcBR- ,  jdftughter  of  Ann,  and  is  the  property  to  go  to  the 
TAinTY,  &c.  daughter  of  a  prohibited  marriage,  in  preference  to 
the ,  daughter  of  Frances  ?  Still  difficulties.     Then 
suppose  the  will  does  not  finish  here,  for  the  import 
of  the  expression  may  be  affected  by  what  comes 
after,  as  well  as   by  what  goes  before.     ^*  And  it 
'<  shall  also  be' necessary  for  the  man  my  eldest  daugh- 
*^  ter  marries,  &c.  and  to  take  the  name  and  arms 
of  Henry,  &c.     I  devise  and  bequeath  to  Fiances, 
an  annuity,  &c.  to  be  paid  every  year,  out  of  my 
^^  estates,  in  two  equal  and  even  payments,  to  her 
'^  and  her  issue ;  in  failure  of  such  issue,    at    her 
^'  death,  the  said  annuity  shall  revert  back  again, 
"  and  return  to  my  eldest  daughter,  Ann  Henry, 
*'  and  her  issue."     Now  we  come  to  an  important 
part  of  the  will :  *^  All  I  have  said  in  regard  to  my 
"  eldest  daughter  J  and  her  marriage,  as  above  men- 
^*  tioned^  I  mean  and  intend  shall  stand  good  in 
**  regard  also   of  my  second   daughter^  Frances 
"  Henry '^    In  what  event  is  it  so  to  stand  good  ? 
^*  In  casfif  by  the  death  of  her  eldest  sister  Ann^  she 
"  shall,  before  she  marries,  come  to  be  possessed  of 
^^  my  estate  as  aforesaid :'*  the  plain  meaning  of 
which  is,  that  if  Frances,    by  the  death   of  Ann, 
should  stand  in  Ann's  place,  and  enjoy  the  whole, 
then' she; was  to  be  subject  to  the  same  condition  as 
Ann.     But  suppose  she  does  not  take  the  whole, 
but  only  a  portion,  not  by  the  death  of  Ann,  but  by 
Ann's  prohibited  marriage — is  that  portion  subjected 
to  this  marriage  prohibition  ?     Then  we  must  add 
the  words,  '^  or  a  portion  of  my  estates."    But  the 
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teslator  has  expressly  said  that  it  is  only  if  she  takes  May  5,  I8I6. 
the  whole  of  his  estates  that  she  is  to  be  subject  to  ^ITCT'^ 
the  condition,  and  has  left  her  entirely  unfettered  as  foe  uhcbb^ 
to  the  portion  ;  so  that  this  is  strongly  confirmatory  ^^^"^^ 
of  the  plain  import  of  the  expression,  which  must 
prevail,  otherwise  the  heir  at  law  will  be  conjectured 
out  of  his  right.    Then  let  us  see  the  rest :  '*  And 
<*  also  the  rents^  issues,  and  profits  of  all  my  afore- 
'^  said  estates^  except  such  parts  as  sthall  be  neces« 
*' sary  for  a  genteel  maintenance  and  education  of 
<<  my  two  daughters  above  mentioned^  shall  be  put 
"  out  at  interest,  &o."     Now  we  come  to  a  most 
important  part  of  the  will :    **  And  it  is  my  will 
'*  and  desire  that  in  case  my  two  daughters  die 
^^  without  issued  that  my  estates  shall  then  go  to  my 
"  brother  Hugh  Henry. ^    All  my  estates—- and  in 
what  event  ?  "  In  case  my  two  daughters  die  with- 
"  out  issue.'*  Why  so  ?  Because  the  bulk  of  his  pro- 
perty was  to  pass  to  the  issue  of  his  daughters,  ac- 
cording to  the  first  series  of  limitations.     Then  is  it 
not  plain  that  whftt  he  gives  to  Hugh  is  not  a  sur- 
plus or  portion^  but  that  he  looks  only  to  the  event 
in  which  the  whole  would  continue  united.      So 
that  whether  Hugh's  remainder  is  contingent,  or 
vested,  the  testator  looks  only  to  this  course,  and  to 
the  whole  coming  to  Hugh.     He  is  not  here  looking 
at  all  to  a  divided  estate,  once  separated  from  Ann, 
but  to  the  whole  going  over  in  the  event  of  the 
failure  of  issue  of  his  daughters.     Has  he  given  any 
remainder  to  Hugh  Henry  of  a  broken  part  ?     No. 
Then  is  the  plain  import  of  the  words  passing  a  fee 
in  the  surplus  to  Frances,  contradicted  by  any  part 
of  the  will  ?     No ;  but  confirmed.     Then   if  this 
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Mb^b^x^u.  cfmUmctiQu  h  toprevaii«  the  effect  if  dear.    The 
^^^^^^^"^  ^^^*^f^  &^W  *^  Ann  for  life,  with  a  copdiiional 
Foit  uMCBSi.  limitotioQ  oyer  io  Frances  ^n  £ete*    Thait  19  a  Revise 
TAwrarflw.   j^  ^  paitioylar  form.     The  devise  hih;   hut  the 
death  of  Frances  eaiHfiot  alter  it^  in  this  respect. 
The  sarpliis  passed  from  Ann,  and  wQuld  go  to 
Frances;  but  she  is  dead,  aiid  then  it  is  a  covnion 
case  that  it  vests  10  the  heir  at  law.    But  suppose  I 
cannot  rest  with  confidence  in  this  view  of  the  case, 
and  that  I  may  be  mistaken  when  I  say  that  the 
surplus  passed  to  Frances  in  fise.    Ann  cannot  keep 
the  sur[das^  after  the  prohibited  nuunriage — ^that  is 
clear.    The  words  are  ^^  if  she  marries  a  man  with 
^'  less  property  than  tha^  in  that  €^sb  I  leave  her 
^  .only  as  eaucb  of  mine  ^s  shall  be  eqaal  to  the 
*^  property  of  the    man  she  marries,   and  all  the 
'^  remainder  of  my  property  shall  immediately  pass 
^'  wer,  &C.*'    If  she  says  that  she  takes  the  whole^ 
then  she  must  contend  that  it  shall  not  pass  over — 
and  how  does  she  reason  this  ?     In  her  printed  case 
she  says  nothing  about  an  estate  tail  by  implication. 
That  is  a  new  reason  urged  at  the  bar  here.     That 
however  may  be  the  result  of  more  consideration. 
But  on  the  general  principle,  this  part  of  the  case  is 
clear.    An  estate  tail  can  only  jbe  implied  to  effec- 
tuate the  general  intent  of  the  testator.     Is  it  then 
to  he  implied  that  she  has  an  estate  tail,  notwith- 
standing her  prohibited  marriage  ?  Is  that  according 
to  the  general  intent  of  the  testator  ?  This  as  to  the 
principle.    But  how  is  it  on  the  particular  form  of 
expression  in  the  will?     Is  it  an  estate  for  life  or  in 
fee  that  is  given  to  Ann's  daughters  ?     If  it  is  a  fee, 
then  no  remainder  can  be  limited  after  it,  though 
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•  ccmtingeirt  fee  may.    The  words  aire  large  enough  May  ^,  tBU. 
for  a  Fee»    But  they  say  it  vai  not  so  intended.    U  ^^^^J~^ 
that  dkar )    The  words  ans  :  ''In  failure  of  such  for  ukcw 
^  issue  male,  I  bequeadi  all  my  said  estates  to  the^^'''^' 
*f  first,  and  every  dajightor  of  my  eldest  daughter^ 
^  Ann  Henry^  above  mentioned.*'    jSuppose  he  had 
rested  there,  would  not  this  be  a  joint  tenancy  in  fee 
to  all   the  daughters?    Then  follows  the  words: 
'•'ithe  elder  to  take  before  the  youpger;**  which 
show  th^A  he  did  not  intend  a  joint  tenancy,  but 
that  the  eldesit  should  take  the  whole.    The  words 
are  sufficieiit  to  carry  a  fee.     But  suppose  there 
were  some  doubt  here,  the  next  consideration  is, 
whether  they  took  a  larger  estate  than  an  estate  for 
life^     It  could  not  be  w  estate  tail,  for  ma^e  words 
of  takipg  in  succession  could  never  hav^  that  effect. 
Assume  tj^n  that  it  is  a  life  estate  ^f  to  the  first  and 
<<  every  d^ghter  of  my  leldef  t  daughter,  &c.|  and  10 
^^  failure  of  such  issue  *'-rrthat  is,  in  faihuie  of  such 
daughters,  <^  J  bequ^h  all  my  said  estates  to  the 
^'  first  and  every  dajtighter  of  ray  second  daughter, 
^^  Fr/i|nces,  &c/*    Whstt  estates  dp  the  daughters  .of 
Frances  take,  vested  or  contingent  remainders  }  Does 
he  mean  that  if  Ann  has  no  daughters,  the  daughters 
of  Frances  shall  take — or  that  if  she  has,  and  all  of 
them  should  die  ?  He  must  mean*— >if  there  be  no 
daughters  of  Ann,  and  in  that  ^vent,  these  are  con- 
tingent remainders   to  the  daughters  of  Frances. 
Then  what  if  Frances's  daughters  fail  also  ?     We 
p^si  look  to  him  who  is  the  object  of  the  testator's 
jbounty  after  his  dapghters  and  their  issue ;  *^  it  is 
^^  my  will  and  ^desire^  in  case  my  two  daughters  die 
*'  without  issue,  that  all  my  estates  shall  then  go  to 
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May  5, 1815.  "  my  brother^  Hugh  Henry."     We' bring  up  these 
'"""^'^^^"^  words  to  the   last  fkilnre  of  issue*  and  then  thev 

OBVI8BT0ZD  .  ^  *.  .,  % 

FORUHCBR.    mean  not  a  general  failure  of  issue,  but  a  failure  of 
TAimr,     .  g^^j^  jg^^^  ^  j.j^^^  j^^  ^£  daughters,  and  then  this  is  a 

contingent  fee  to  take  eflfect  on  failure  of  daughters 
of  Ann  and  Frances.  There  cannot  be  a  limitation 
after  a  general  failure  of  issue,  without  implying  an 
estate  tail  in  testator's  daughters.  But  an  estate  tail 
cannot  be  implied,  except  to  effectuate  the  testator's 
intention^  and  here  it  would  not  effectuate,  but 
defeat  it,-  as  it  would  give  the  daughter  and  her 
issue  a  larger  estate,  in  the  event  of  a  prohibited 
marriage,  than  she  had  before. 

May  10, 1815.  The  effect  of  the  Defendant's  construction  would 
be  this,  that  if  Frances  had  been  alive,  Ann  would 
have  only  an  estate  for  life,  but  that  Frances  being 
dead,  she  took  an  estate  tail  immediately  by  impli- 
cation. But  did  the  testator  mean  to  give  Ann  a 
bounty  on  the  death  of  Frances,  contrary  to  the 
penal  consequences  of  the  prohibited  marriage? 
(Lord  Eldon  (C.)  What  estate 'did  Ann  take  in  the 
part  to  which  she  remained  entitled,  and  with  what 
remainders  over?)  If  there  were  no' breach,  the 
remainders  would  apply  to  the  whole,  and  if  part 
is  excepted  from  the  consequences  of  the  breach, 
it  of  course  remains  subject  to  the  remainders. 
(Lord  Eldon  (C.)  What  were  the  remainders  after 
those  to  Ann's  first  and  other  sons  ?)  I  submit  that 
the  daughters  took  a  fee.  A  gift  to  the  first  and 
every  daughter  would  make  them  joint  tenants  ;  but 
the  further  words,  *'the  elder  to  take  before  the 
"younger,"  show  that  the  eldest  was  to  take  the 


ON  APPEALS  AND  WRITS  OF  ERROR.  177 

whole  in  fee.     If  your  Lordships  do  not  follow  that  May  io,i8i5. 
constractton,  it  cannot   be  au  estate  tail,  as  these  ^^y^^^^^^ 
words  cannot  have  that  effect.     Then  they  must  be  for  uncer- 
life  estates,  and  the  next  remainder  is  contingent,  ' 

''  in  case  my  two  daughters  die  without  issue,  Sec.** 
The  words  are  contingent ;  and  a  devise  over,  after  a 
genera!  failure  of  issue,  is  too  remote  and  void,  un- 
less an  estate  tail  can  be  implied.  But  it  is  enough 
that  the  remainder  is  contingent.  I  was  about  no- 
ticing an  argument  in  the  Court  below,  founded 
upon  Dr.  Butt's  case,  that  the  condition  was  de-  Butt's  case 
stroyed  by  the  remainder ;  but  I  feel  a  difficulty  41.  ' 
in  understanding  what  the  proposition  is.  The 
devise  to  Frances  was  not  a  remainder,  but  a  con- 
ditional limitation  ;  and  if  she  took  in  fee  there 
could  be  no  remainder  over.  That  then  is  not  the 
way  in  which  Ann  points  her  argument.  But  sup- 
pose that  the  devise  is  not  spent  in  Frances  but  ap- 
plies to  the  whole  series,  then  all  the  remainders 
must  be  conditional  limitations,  and  so  I  do  not 
understand  how  the  doctrine  in  Dr.  Butt's  case 
applies.  There  was  another  point  relied  on  below, 
and  it  is  rather  remarkable  that  it  is  not  in  the 
printed  papers ;  that  the  condition  is  a  condition 
subsequent,  and  that  it  does  not  take  effect  unless 
there  is  a  devise  over,  and  there  is  none  here  after 
the  death  of  Frances.  One  cannot  readily  admit 
that  no  condition  subsequent  can  be  effectual  except 
there  be  a  devise  over.  But  if  that  were  the  case, 
it  does  not  apply  here,  because  there  is  a  devise 
over  to  Frances.  The  case  of  Gtdliver  v.  Ashby^  4  Bar.  I9f9. 
has  been  cited,  and  Lord  Mansfield,  in  saying  that 
the  condition  is  in  terrorem  where  there  is  no'  de« 
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May  iio,ui5.  vise  over,  doe&  seem  to  lean  to  such  a  ground  of  de* 
""^""'^''"■"^  cision.  I  cannot  help  thiaking,  however,  that  in 
voa  ovcsB^  a  Court  of  law  that  could  sever  be  a  proper  ground 
TAiMTx^dui.  ^f  decisiop,  though  in  equity  it  might  In  that 
case  there  was  a  much  better  ground,  viz.  that  it 
was  an  estate  tail,  and  that  the  condition  as  to  mar* 
riage  was  collateral  and  destroyed  by  the  cormdoo 
recovery.  But  suppose  the  Judge  below  right, 
that,  a  condition  subsequent  caunot  be  enforced 
unless  there  is  a  devise  over.  For  what  reason  ?  Be- 
cause it  is  considered  as  a  desire  and  xeoonmienda- 
tioii^  unless  there  be  axlevise  over.  But  the  intention 
of  the  testator  must  be  collected  with  reference  to 
the  circumstances  as  they  stood  when  he  made  his 
will,  as  a  devise  is  in  the  nature  of  a  conveyance. 
Has  he  th^n  merely  recommended  it  to  Ann  not  to 
marry  a  man  of  less  property  ?  "  And  if  she  mar- 
^^  ries,  &.C.  I  leave  her  only  as  much  of  mine  as  shall 
**  be  equal  to  the  property  of  the  man  she  marries/' 
That  is  no  recommendation,  but  the  interest  is 
made  to  cease  so  far.  But  it  is  not  enough  for 
the  heir  at  law  of  the  testator  to  show  that  Ann  is 
not  entitled ;  he  must  show  that  he  is,  and  there- 
fore I  must  notice  the  case  of  Hugh  Henry.  They 
say  that  the  effect  of  the  breach  and  events  is  merely 
to  accelerate  the  remainders.  The  first  answer  is 
that  this  is  a  conditional  limitation  iniee  to  Frances, 
and  that  the  testator,  in  limiting  these  remainders, 
was  looking  to  an  undivided  estate.  But  suppose 
the  remainders  were  only  accelerated,  and  that  they 
apply  to  the  separate  property,  the  queci^on  is  whe- 
ther they  are  vested  remainders.  If  the  daughters 
of  Ana  took  a  fee,  there  cannot  be  cemainders  over. 
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If  they  took  only  a  life  estate,  the  subsequent  re- M*y  w,i«i4. 
-maraders  were  contingent.  But  the  main  argument ^.J^^T^ 
is  that  from  the  words,  ''  in  case  my  two  daughters  roa  ovcsr- 
*^  die  without  issue,**  the  remainder  to  Hugh  must 
be  contingent,  unless  previous  estates  were  given  to 
all  the  issue,  as  it  depends  on  a  circumstance  which 
may  or  may  not  happen.  The  only  way  to  give  it 
efeet  is  to  imply  an  estate  tail  in  testator's  daugh- 
ters, which  cannot  be  done  consistently  with  his 
intention.  (Lard  Eldbn.  (C.)  Suppose  Ann  had 
not  disparaged  herself,  and  Frances  had  lived.) 
Tbeise  would  be  much  more  reason  to  imply  an  es- 
tate tail  in  that  case,  as  there  would  not  be  a  clear 
intent  to  the  contrary*  Bnt  we  say  that  none  of 
the  limitations  apply  to  die  separate  estate.  If  they 
do,  and  an  estate  tail  is  implied,  then  a  bounty  is 
given  on  the  breach  of  the  condition.  We  cannot 
ipok  at  the  case  now  as  if  it  stood  without  breach 
of  the  condition. 

Mr.  Hart  ((or  Dek9.  in  Error),  ^rhe  testator  him- 
self never  contemplated  the  events  which  happened, 
and  could  have  no  intention  respecting  tiiem.  Then 
the  only  way  of  coUecting  the  intention  is  to  con- 
sider what  he  would  have  prescribed  if  the  whole 
drcumstances  bad  been  before  him  ;  and  that  is 
what  is  meant  when  we  speak  jof  the  general  intent 
of  a  will,  and  reject  the  particular  where  it  is  incon- 
sistent fw\tk\  the  general  intent.  Then  let  us  look  at 
tkke  whole  series  of  anterior  limitations,  and  see  who 
are  the  chief  objects  of  the  testator's  bounty.  His 
direct  seems  to  hav«  been  to  create  a  fiinuly,  and  to 
perpetuate  his  name,  and  to  limit  >tfae  Mtate  ao  as  to 
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M«y  10, 1815.  render  it  unalienable  as  far  as  the  rules  of  law  woutd 
^^^'^^^'^"^^  permit.  He  gives,  bis  daughter  Ann  an  estate  for 
COR  uvQ^M-'  life,  remainder  to  her  first  and  other  sons  in  tail 
TA|irTT»&c.  iQ^i^^  gQ  j^g  ^Q  ^^\^Q  by  purchase  from  him,  with  a 

contingent  limitation  over  till  they  came  in. esse: 
but  the  male  issue  was  in  no  event  to  be  disap- 
pointed. The  next  object  of  his  bounty  is  Frances, 
.to  whom  he  gives  an  estate  for  life,  with  a  vested 
remainder  to  her  first  and  other  sons  in  tail  male  as 
before.  The  female  issue  is  the  secondary  object  of 
his  bounty  ;  and  it  is  asked  what  estates  the  daugh- 
ters.of  Ann  and  Frances  would  take.  That  requires 
exposition  from  the  context,  for  the  terms  render  it 
doubtful.  :  It  is  clear  that  Ann's  daughters  take  in 
preference  to  Franceses  daughters. 

Then  see  what  he  has  done  with  a  view  to  pre- 
vent intestacy.  After  the  provisions  respecting  ac- 
cumulation, &c.,  he  comes  to  this  devise ;  "  my 
^^  will  and  desire  is,  in  case  my  two  daughters  die 
^^  without  issue,  that  all  my  estates  shall  then  go  to 
**  my  brother  Hugh  Henry .**  The  Courts  are  bound 
by  the  intent  where  it  can  take  effect  consistently 
with  the  rules  of  law  ;  and  the  law  hath  said  that  a 
limitation  over  on  a  general  failure  of  issue  is  too 
remote  and  void.  But  there  is  no  difficulty  now  in 
such  cases,  as  the  Courts  will  imply  estates  tail  in 
the  anterior  devisees ;  and  if  not  implied  here  the 
general  intent  and  scheme  must  fail,  as  the  heir 
will  come  in  where  the  testator  has  said  in  express 
terms  that  he  should  not.  I  am  here  arguing  as  if 
there  had  been  no  conditional  clause  in  the  will.  In 
no  event  could  Hugh  Henry  take  till  failure  of  issue 
of  the  two  daughters,  and  by  neoeasary  implication, 
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to  render  the  devise  to  him  of  any  avail,  the  life  May  lo^isis. 
estates  of  the  daughters  must  be  enlarged  to  lestates  ^"""v^*^ 
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tail.  So  that  on  failure  of  issue  there  are  general  for  uncb^- 
estates  tail  in  the  two  daughters  successively.  True,^^'"^^'^^' 
there  is  no  expression  of  intent  as  to  the  series  in 
which  the  estates  tail  are  to  take  effect,  and  Sir  S. 
Romilty  says  that,  in  that  case,  estates  tail  cannot 
be  implied.  But  the  intent  as  to  the  series  may  be 
collected  from  the  context  If  an  estate  tail  could 
be  implied  in  one  only  daughter  to  whom  an  estate 
for  life  is'first  given,  why  not  imply  the  same  pre- 
ference as  before  expressed  between  the  two  daugh- 
ters-with  respect  to  the  estates  for  life.  Ann  has 
an  estate  for  life,  remainder  to  her  issue  male  in  tail 
male,  remainder  to  Frances  for  life,  remainder  to 
her  issue  male  in  tail  male,  remainder  to  Anh^s  issue 
female  for  life,  remainder  to  Frances's  issue  female 
for  life,  and  then  the  only  next  thing  he  could  do 
in  order  to  effectuate  his  general  intent,  was  to  give 
estates  tail  to  his  daughters  in  the  same  order  and 
succession  as  before.  Then  by  this  means  the  gene- 
ral intent  is  perfected.  The  testator  had  as  much 
attachment  to  the  estate,  as  to  the  individuals  who' 
were  the  objects  of  his  bounty.  The  daughters 
were  less  the  objects  of  his  bounty  than  their  sons, ' 
to  whom  a  larger  estate  was  given.  Then  it  is 
stated  in  argument,  that  the  effect  of  this  would  be, 
that  the  breach  of  the  condition  would  destroy  Ann's 
life  estate,  and  give  her  an  estate  tail.  If  the  neces- 
sary effect  of  this  construction  were,  that  the  tes- 
tator intended  that  the  forfeiture  of  Ann  should  ex- 
tend to  her  issue  male,  &c.,  and  vest  an  estate  tail 
immediately  in  Ann,  there  would  be  a  difficulty.  But 
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May  10, 1815.  it  was  an  event  which  he  never  for^satr,  and  he  did 
^^"^^^C^^"^  J^ot  consider  that  the  younffer  daughter  mittht  go  to 
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FoRui^csft-  the  grave  before  the  elder.  But  when  they  argue 
TAi»rf,Kc.  jj^  jj^j^  manner  to  show  that  there  was  no  estate  tail 
in  Ann,  they  themselves  argue  that  an  estate  in  fiee> 
was  given  to  Frances,  destroying  all  the  limitations 
to  the  male  issue  of  Ann  and  the  rest.  So  that  if 
the  matter  depends  on  incongruity,  that  vi^ould  be  a 
strong  argument  against  Frances  taking  the  entire 
fee.  On  what  principle  is  it  that  Ann's  isaue  male 
should  take  a  less  estate  for  breach  of  the  condition 
by  Ann  ?  And  why  should  Frances  take  in  fee  ?  If 
the  language  were  more  strong  than  it  is^  that 
absurdity  would  be  rejected.  But  when  we  look  at 
the  language  here,  we  must  be  convinced  that  it 
I  never  could  be  the  testator's  intention  that  Frances 

should  take  thq  surplus  in  fee  in  the  event  which 
happened.  The  words  are  ''  and  all  th^  remaidder 
<<  of  my  property  shall  pass  over  and  be  given  tip  to 
'^  my  second  daughter  Frances,  &c.''  It  is  said  that^ 
though  there  are  no  technical  words  of  inheritance, 
all  my  estates  apply  to  quantity  of  interest  as  well 
as  to  quantity  of  property,  and  I  do  not  deny  that, 
if  not  qualified  by  any  other  expressions,  they  might 
carry  a  fee  in  a  will.  But  we  must  look  at  other 
words  to  see  whether  this  means  quantity  of  pro«i 
perty  or  of  interest  in  law.  Your  Lordships  see  that 
he  is  apportioning  his  property.  The  words  in  which 
he  leaves  to  Ann  as  much  of  his  proper^  as  should 
be  equal  to  that  of  the  man  she  married^  tnight 
as  well  be  considered  as  giving  the  absolute  fee. 
But  could  it  be  contended  with  succesa  that  Ann 
'  took  a  fee  in  that  ?  And  yet  the  word  frop^rtff  must 
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be  underi^tood  m  the  same  sense  as  wlien  the  estate  May  id,  igf5. 
is  given  to  Frances.  But  if  the  word»  are  to  be  TIT^  ' 
controlled  with  respect  to  Ann^  they  must  be  iilsoFotm»eBR- 
controlled  with  fesped  to  Frances,  who  therelbre^^^*^'  *** 
has  not  the  absolute  interest.  If  these  words  carry 
a  fee,  a  still  greater  absurdity  might  be  the  cotise^ 
qoence ;  for  then,  if  Ann  married  a  man  wottb 
within  lOO/.,  of  the  whole  of  the  testator*s  property, 
she  would  have  the  fee  in  the  whole  except  that 
idO/.,  and  out  off  aU  the  subsequent  limitations. 
Hiis  bequest  over  I  consider  as  a  penalty  on  Ann, 
and  a  bounty  to  Prances.  The  testator,  teavtng  the 
general  frame  and  scale  of  bils  <)evises  untouched, 
meant  to  impose  a  particular  obligation  on  Ann, 
and  not  on  her  issue^  The  limitation  over  then  de- 
pended on  the  double  eontingeucy  thtt  Ann  shoutd 
commit  a  breach  ^  the  condition,  and  that  Frances 
should  be  alive.  And  then  if  Frances  was  not  aHve, 
that  provision  could  not  take  effect.  Withoat  tbi^t, 
m^xy  object  of  it  wtiks  defeated.  Where  is  the  m- 
consistency  in  supposing  Frances  more  the  objMt  of 
the  testator*9  bounty  in  certain  events  than  Ann  ? 
He  takes  from  Ami,  on  breach  by  her  of  the  condi- 
tion, a  particular  proportion  of  his  property,  an4 
git^s  it  to  Prances.  But  the  gift  to  Frances  was 
personal ;  and  there  is  nothing  in  the  will  to  show 
that  it  was  the  intent  of  the  testator,  if  Frances  did 
not  live,  to  take  the  property,  from  Ann.  Frances 
had  no  immediate  benefit  under  the  will  beyond 
SODA  a-year.  Blot  if  Ann,  to  whom  the  bulk  of  his 
property  was  given,  disparaged  bersblf  by  her  mar* 
triage,  then  a  proportion  was  given  .over  to  her  sister 
for  life,    ^he  purpdae  of  its  geing  over  was  subor* 
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May  io,i8i5.dinate  to  that  of  Ann  marrying  a  man  of  great  pro<» 
^^"^^'^'^  perty,  and  as  Frances  to  whom  it  was  to  co  was 
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FOK  ONCEE-    dead,  that  purpose  failed.  And  as  he  bad  not  passed 
TAiiiTY,   c.   j^  ^^^^  j^  ^^y,  other  person    in  case  of  Frances's 

death,  his  intent  was  that,  in  that  event,  it  should 
not  go  over  at  all.  It  was  argued  below  that  there 
was  a  devise  over :  but  I  conceive  upon  tbis  ground 
the  rule  of  law  is  that,  on  a  condition  broken,  tbe^ 
heir  alone  shall  enter.  But  the  heir  cannot  enter  on 
a  partial  interest ;  and  the  Courts  adopted  another 
rule^  that  of  a  conditional  limitation :  for  if  it  should 
be  considered  as  a  condition  for  which  the  heir  oould 
enter,  that  would  destroy  the  remainders  over  ;  but 
if  it  is  a  conditional  limitation^  who  is  to  enter? 
There  is  no  rule  for  that  But  the  heir  can  only 
enter  on  two  principles ;  on  a  condition  broken  so 
as  to  have  the  old  estate,  or  on  failure  of  a  devise* 
Then  he  connot  enter  on  the  conditional  limitation, 
Hugh  remaining  capable  of  taking.  In  no  sense 
can  the  heir  at  law  take,  unless  Frances  took  the 
entire  fee ;  a  construction  which  would  defeat  the 
whole  intent  of  the  testator.  There  is  an  end  then 
of  the  heir^  at  law's  case.  So  I  submit  that  the 
penalty  depended  on  a  double  contingency,  and, 
that  not  happening,  the  provision  failed,  I  do  not 
deny  that  we  do  not  thus  complete  the  partial  in^ 
tent  of  the  testator;  but  that  n^ust  yield  to  the 
general  intention. 

Mr.  Richardson  (for  Defts*  in  Error.)  In  the 
first  place,  how  do  the  estates  stand  independent  of 
t^e  proviso,  *'  I  give,  devise,  and  bequeath  all  my 
*'  estates,"  which  is  a  phrase  continued  throughout, 
whether  he  gives  for  life,  in  tail,  or  in  fee.  ^  The  efiect 
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is  to  give  Ann  an  estate^for  life,  with  contingentMayto^isiA. 
remainders    to   her    first    and    other  sons ;   then  ^'""~v~^ 
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to   Frances   for   life»  with  contingent  refoiainders  fok  uvosk- . 
to  her  first  and  other  sons^  then  there  are  con-''^'"^''  ®' 
tingeiit   remainders  *  to  the  daughters  of  Ann   in 
succession^  which  is  material  to  show  that  they 
did  not  take  a  fee ;  and  then  he  says,  **  I  give,  &c. 
*^  all  my  said  estates  to  the  first  and  every  daughter 
^*  of  Frances,  &c.,**  which   last   words   show  that 
life  estates  were  meant,  as  these  words,  applied  to   . 
estates  in  succession,  are  not  so  strong  as  if  applied 
to  9,  singular  estate,  which  might  be  a  feel    And 
why  give .  a  fee  to  the  daughters  more  than  to  the 
sons  ?  and  why  in  succession,  as  the  elder  would 
have  a  fee,  and  so  might  defeat  the  rest  ?     I  take 
the  words,  *^  failure  of  such  issue,**  to  mean  failure 
of  daughters  of  Ann,  as  in  Foster  v.  Lord  Romneyyii  East.  594. 
where  estates  were  given  to  sons,  and  *'  in  default 
''  of  such    issue,**   then,  over ;  -the    words,  ^^  such 
*<  issue,**  were  considered  as  meaning  such  son  or 
sons.    But  I  think  it  immaterial  whether  the  daugh- 
ters of  Ann  took  for  life  or  in  tail,  provided  they 
did .  not  take  a  fee,,  and  Ihey  cannot  take  a  fee. 
The  testator    clearly   intended    that  his  younger 
brother,  Hugh,  should   take .  in  .preference  to^  the 
heir ;  and,  Hugh  not  taking  till  an  indefinite  iaildre 
of  issue  of  A.  and  F.,  he  cannot  take  at  all,  except 
estates  tail  are  implied  in  A.  and.  F. .  Sir  &'.Ro* 
milly  says  estates  tail  can  only  be  implied  to  efiec- 
tuate  thd  testator's  intention.    Trde ;  but  they  have 
bieenin^j^edin.sucfa  cases  as  this.  Bamfield  v.  Pop-Btoi6ddv> 
ham  in  P.  Wms.  was  quite  distinct;  and  the  point ^^^^' 
wiu  not  raised  there,  as  t)ie  estate  wat  givod  over  54. 
on  /ailuse  of  the  issue  male.    In  Att  Gen.  v.  iSkrf*  754.    ™' 
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MMyw,tsi5.  ton,  an  estate  tail  was  implied,  except  as  to  the  trust 
^  "^^"^  property ;  so,  also,  in  Langky  v.  Baldwin^  I  Eq. 
rasuvcER-   Ca.  Abr»  185.  pK29«    '3ot  the  case  I  woald  parti* 

^i^'T  ™**^^y  ^^^'  '•  ^^'  ^-  Beanv.  Halley,  8  T.  R.  5., 

Baldwin, '  where  Lord  Kenjroo  particularly  relied  upon  Rebin^ 

Abi?\w".pL  ^on  V.  Rdbifuon,  l  Bur.  38,  which  had  been  dis- 

29.  cussed  for  50  years  in  all  the  Courts.     Thongii  the 

Doe  d  Bean 

▼.  Ha\iey,      expressions  in  that  case  of  Doe  v.  HaUey  sdrongly 
\'^'-^^'ff    favoured  an  estate  for  Kfe,  they  were  extended  in 
Sony.  Robin-  order  to  eifeGtuate  the  general  intent  of  the  testator, 
MD,  1  Bur.     ^^ J  ^Y^^  reason  given  by  Lord   Keoyon  was,  that 
the  general  intent  was  to  exhaust  one  branch  of  the 
family  before  the  estate  .shonld  go  over ;  and  such 
is  the  case  here.    Then  consider  what  is  the  effect 
of  all   this   in  the  events   which  happened.    The 
words  of   the  proviso  are-— (reads  them).     Now 
the  principal  point  of  their  argument  is,  that  these 
words  pass  a  fee,  and  that  F.  took  the  residue  in 
fee«     I  am  surprised  at  this,  as  it  was  not  suggested 
below,  nor  is  it  in  the  printed  cases.     But  possibly 
the  words  might  carry  a  fee,  if  that  were  necessary 
to  effectuate  the  intention  of  the  testator.     EffecU 
and  property  may  carry  a  fee ;  and  it  was  said,  by 
Lord  Thurlow  I  think,  that  all  I  am  worth  would 
Doe,  d.  Ad-    Carry  a  fee.    In  Doe^  d.  Andrew j  %>.  Lainekbury^ 
LSnchbury,    "  ^•^  *9^'*  property  and  efftcU  were  applied 
11  East  990.  to  real  estate,  such  appearing  to  be  the  testator*s 
intention  ;  and  a  greaif  number'  of  other  cases  were 
there  cited,  to  show  that  effects  would,  when  ne- 
cessary   to    effisctuate    the    intention,    carry    the 
reality.    But  so  to  Construe  property  here,  would 
defeat  the  general  intent.     He  did  not  mean  that 
A.  or  F.  should  ham  the  power  to  disinherit  tbeir 
Mue.    ^  And  all  the  remainder,   &c.  skall   pms 
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«  over,  ,and  ht  giyeu  op,  kcJ^     It  could  not  paw  May  la,  wis. 
over  and  be  given  up,  unlesi  ptevkmaly  vested  in  ^^^^^^„ 
Ann.     Now  Ann  bid  not  the  fee,  and  ao  a  fee  »<»»»«»• 
could  not  be  given  up,    {Lord  Eldan  (C.)    In  one  ^^*     ' 
of  your  printed  oaaea  the  finding  is  this ;  that  the 
knda  and  tenements  tn  the  within  written  declara' 
tibn  mentioned  were^  at  the  time  of  the  said  mar- 
riage^  of  the  yearly  value  of  l683/.  iQi.Ad.^  and 
that  the  fee  simple  of  the  said  lands  was  of  the 
gross  value  of  38,856/«    In  the  other  printed  cuse^ 
and  the  difference  is  material^  it  is  stated  that  tb^ 
lands  and  tenements  devised  were  of  the  yearly 
value^  &c«,  without    the    words    **  in   the  within 
^*  written  dectaration*"    The  di&renc^  is  material 
in  this  way.    The  verdict  finds  that  John  Henry 
wasseized  of  the  landi  and  tenements  in  the  within 
declaration  mentioned^  amongst  others^  in  bis  de« 
mesne,  is  of  fee,  kc*    In  one  way  of  putting  the 
,  case,  Ann  would  take  as  much  of  these  lands,  &c« 
as  would  be  equal  to  6,400/.;  and  this  is  repre- 
sented as  a  iixth  in  two  ways»     In  the  one  way  it 
was  a  sixth  of  the  lands  in  the  declaration  men* 
tioned*    In  the  other,  it  was  a  sixth  in  the  landa^ 
devised  by  the  testator ;  that  is,  not  merely  in  the 
lands  in  the  declaration,  but  in  the  whole  real  estate 
devised.  And  then  the  value  was  not  to  be  calculated 
according  to  the  value  of  the  premises  in  the  decla«- 
ration,  but  according  to  the  value  of  the  whole.) 
That  is  fL  repugnancy  in  one  point,  for  they  intend 
to  include  the  whole.     {Lard  EUan  (G.)    Do  yon 
.mean  to  say,  that  any  judgment  of  this  Home  can  ' 
be  given  except  on  Uie  record  aa  it  stands  r)    I  do 
not  allow  that  an  qectment  can  be  sustained  on  thir 
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May  10, 1816.  vague  «ort  of  interest.  Sir  S.  RomtUy.  It  U  con- 
^"""■""'''''■""^  sented  that  no  such  obiection  is  to  be  taken,  as  the 
FORuvcBR^  parties  wish  for  a  decision  on  the  merits.  The  value 
TAi»TY,&c.  ^^  j^g  ascertained  afterwards.  {Lord  EUon  (C.) 
We  cadnot  admit  that  on  our  reoord.)  Mr.  Hot- 
royd.  Ehough  appears  on  this  special  verdict  ta 
show  that  a  certain  proportion  is  recoverable.  If 
the  value  of  other  lands  is  to  be  taken,  the  PlaiotiiT 
will  have  a  larger  proportion.  But,  under  the  ver- 
dict as  it  stands,  he  may  recover  a  certain  propor- 
tion ;  and  it  is  no  answer  to  say  that  he  ought  to 
recover  a  larger.  Mr.  Richardsofi.  The  answer 
of  Mr*  H.  is  not  satisfactory,  for^  unless  the  whole 
is  before  the  Court,  I  cannot  conceive  ho^  a  pro- 
portion is  tO'  be  recovered.  But,  however^  I  do 
not  press  the  point  of  form.  Returning,  then,  to  the 
merits^  I  say  the  testator  could  not  mean  to  give  a 
fee  to  Frances^  as  his  object  was  to  settle  hb  pro- 
perty according  to  the  course  and  scheme  of  suc- 
cession mentioned  in  the  will.  Mr.  Leach  admitted 
that  what  remained  was  so  settled ;  and  why  should 
not  that  which  was  given  over  to  Frances?  The 
effect  of  the  proviso  is  merely  to  make  a  conditional 
limitation  over  to  Frances.  .  Now,  where  there  can 
be  no  conditional  limitation  over,  the  previous  estate 
4  Bur.  1089-  is  not  displaced ;  and  Gulliver  v.  Ashby  is  an  autho- 
rity, for  that .  proposition.  It  was  held  there  that, 
for  want  of  a  limitation  over,  the  previous  estate 
was  not  displaced ;  but  continued  in  the  tenant  in 
tailj  who  was  capable  of  sufiering  a  recovery  ;  and 
the  grounds  upoa  which  the  previous  estate  was  not 
displaced  was  the  want  of  a  limitation  over.  Sol 
argue  here  that,  if  Uiere  is  no  person  to  take  under 
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the  limitation  over,  the  previous  estate  is  not  dis- May  id,  I815. 
placed.    The  devise  over  was  personal  to  Frances,  ^^^J]^^^ 
and  the.  heir  at  law  cannot  take  advantage  of  it^  foruvcbr- 
unless  he  can  make  out  that  this  was  a  condition  '^^'"^^* 
for  breach  of  which  the  heir  might  enter ;  and  so 
it  was  contended  below  to  be.    But,  when  they 
were  pressed  With  the  limitation  over  to  Frances, 
they  said  it  would  be*  a  conditionar  limitation  if 
Frances  were  alive;   but  that,  she  beiiilg  dead,  it 
was  a  condition.    It  must  be  construed,  however, 
as  if  she  were  alive ;  and,  at  any  rate,  the  limita- 
tion to  Hugh  would  be  enough  to  prevent  the  entry 
of  the  heir  as  for  a  condition  broken :  and  so  it  v(an 
decided  in  Dr.  Butt's  case.     But  even  if  the  heir  10 Rep.  4i. 
could  enter  for  the  condition   broken:  he  cannot >q^^., ^^^ 
succeed,  as  he  has  not  stated  a  sufficiently  precise 
interest  for  a  recovery  by  ejectment ;  and  the  judg- 
ment of  the  Court  of  K.  B.  below  could  not  be 
sustained,  even  if  your   Lordships  should  on  the 
other  grounds  be  against  us. 

Sir  S.  Ratmlfy  (in  reply)  particularly  insisted 
that  no  estates  tail  could  be  implied  in  the  daughters 
Ann  and  Frances,  because  the  order  in  which  they 
were  to  take  did  not  appear;  and' because  such  an 
implication  would  frustrate  the  intention  of  the  tes- 
tator ;  that  Frances  took  a  fee  in  the  surplus ;  and 
that  it  was  only  in  the  event  of  her  succeeding  to 
the  whole,  that  she  was  made  subject  to  the  condi- 
tion ;  and  that,  the  devise  to  Frances  having  lapsed, 
the  heir  at  law  took  the  surplus  as  undisposed  of. 
(ZordI  Eldan  (C.)  Whether  the  interest  given 
ayset  it  an  interest  of  which  possesion  could  be  de- 
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U^ju>,t9U.T^^rf4  unckr  m  4|ecl»6nt,  or  wbether  l^hs  devMe 
ji^^y^J^^^^  ov^  h  not  ypid  fiwr  uMertatnty  ?    That  k  a  ^ooelu- 
Fo*roc^    $ion  whkh  the  Hmifc  ««rer  comes  to,  if  it  can  be 
T^mrx,^  wpiAwJ.    Ztfrrf  Raksdak.    Tiuen  u  certaisiy  a 
4iften]t]r  km  ihai  re$peet,  a«  I  And  so  ditdact  por- 
iion  rapnessfd  in  the  will  itself  $  mibd  there  is  ne 
wfit  by  wfaieh  a  fwtion  oan  be  Slivered,  without 
memtiaiiiiig  the  fortim.  If  an  qcctnent  is  hroHght 
tp  mewer  tm>  tanemeiitSy  A.  and  B.,  there  nay  be 
Giiiltf  US  jk>  fehe  Mte,  Aod  not  Guilty  as  to  the  others 
wd  ihe  JAidgeMnt  to  nrcpMr  t|ie  one  may  he  good. 
Ant  I  ksiWf  of  ao  inatasee  of  ench  a  pRoceedtiig 
beJd  genKl  without  the  portioB*s  being  nentioaed;) 

L9f^  Eldon  (C.)  stated  the  will  and  fiiets  femid 
M  ifae  ^fieeial  yerdicts,  again  adFerting  to  the  dif- 
fioidty  that  appeared  to  arise  frona  the  facts  not 
being  found  with  soffieient  precinon  in  the  speciaT 
yfirdiot  to  enable  the  Court  to  gire  judgment  upon 
them ;  and  then  observing,  with  refecenee  to  the 
proviso  in  the  will,  that  the  first  consideration  was, 
whether  the  aut^t  of  the  devise  over  was  described 
aoteleerlythat  the  posaessiom  of  it  codd  be  deli-, 
wred  fVnder  ah  ejeetaaent,  either  as  an  entinety  to 
he  ivied  by  the  proportion  wjbieb  the  hushaod's  pro- 
perty bore  to  that  of  the  testator,  ^  as  some  usidt- 
i^ded  aliquot  part  of  the  whole  to  be  aettled  by  « 
sifntlar  proportioui  aiod  to  he  held,  by  the  pei«on  iOn^ 
tidedf  M  tenant  in  cooamon  with  Ann.  And  he  pvo* 
posed  that  the  foUowhug  questions  should  be  ppt  to 
the  fudges. 
pttcsiiontto  1st  Whether,  having  regard  to  the  facts  md 
6e  pqt  to  the  Qi|^||gi8||MMes  ^the  case  and  to  the  true  intent  and 


ON  APPEALS  AND  WSITS  OF  ERROR.  191 

Construction   of  ^the  testator's  will,  Ann,  and   herM«yio,i8i5. 
husband  in  her  rieht»  or  Joseph  Henry,  the  heir  of  ""^^v— — ^ 

--        ,     „  w    1  -r  I     -r^  ■  I      .  DEVISE  TOID 

Hugh  Henry,  or  John  Joseph  Henry,  the  heir  atFORwcsE- 
law  of  the  testator,  are  or  st  entitled  to  any  and '^^""' *''• 
what  estates  or  interests,  estnte  or  interest,  in  the 
lands  and  premises  def  ised  by  the  said  vrill,  or  in 
any  and  what  parts  or  poitbns,  part  or  portion, 
tliereof? 

^  The  second  question  was  whether,  having  mgard 
to  the  fieu:ts  in  the  special  verdaels,  if  either  of  tiie 
Plaintifi  was  entitled  to  any  part  or  portion  of  the 
lands  jmd  premises,  he  could  support  the  ejectment; 
and  what  judgment  ought  to  be  gjflrcn  in  anch  «jeet* 
ment  ? 

The  case  was  this  day  (June  12^  IAI6)  argued  June  is.iais. 
sigain  by  one  counsel  oa  each  side,  upon  the  point 
whether  the  sulgect  of  the  devise  over,  in  ease  of 
Ann's  marriage  with  ^  man  of  inlenior  fortune,  was 
stated  or  described  in  the  will  witbsuifieientcertaiiity. 

Lord  Eldan  (C.)  The  Counsd  will  begin,  •who 
contends  that  it  ia  givien  over  with  sufioient  oer- 
tainty. 

Mr.  Leach  ifix  the  heir  at  law).    The  Jiuiy  have  ArgomeDton 
made  it  sufficiently  certain,  and  Ann  wiU  be  entitled  whc^e'^^he 
to  an  undivided  aisith  |mrt  or  vemotf  ef  Obe  ^^e,^^'J|^?J^'|^ 
as  tenant  in  common  with  the  person  MAtitfedioiinocruinty. 
the  surplus.    There  is  no  physical  impoasibility  as 
to  making  the  devise  certain.  Mid,  if  it  ts  void  for 
uncertainty^  that  must  defiend  on  legal  and  teehniosi 
principles.    But  it  is  difficult  to  .conceive  how  legal 
and  technical  principles  idaould  he  applied  to  pre- 
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JuM  19, 1816.  vent  the  intention  of  the  testator  from  being  foU 
'       >^— ^  lowed*  which  is  the  great  guide  in  the  construction 

DBVZ8BVOZO        r        -it  xv  i       •  i      i  i  J 

FOR  nvcBR-  of  wuls ;  though  m  a  conveyance  such  legal  and 
TAisTT,  &c.  technical  principles  must  govern.  These  gifts  of 
undistinguished  portions  are  of  two  classes.  They 
may  be  described  by  quantity  or  value.  One  seized 
of  500  acres  may  give  100  of  them,  without  describ- 
ing which.  One  having  500/.  a  year  rent  out  of  lands 
may  give  100/.  a  year  out  of  these  lands  without 
describing  out  of  which  of  the  lands  in  particular. 
First  as  to  the  undistinguished  portions  described  by 
quantity,  the  result  of  all  the  authorities  is  ihis^ — 
that  it  isno  such  uncertainty  as  in  itself  avoids  the 
devise,  but  that  it  is  in  its  nature  sufficiently  certain, 
the  person  to  whom  the  gift  is  made  having  a  right 
to  elect.  Where  such  gifts  have  been  held  void  for 
uncertainty,  the  uncertainty  has  been  in  the  manner 
of  the  gift.  For  example  in  Vin.  Abr.  Tit.  Elec- 
tion, I  find  this  first  article :  '^  If  A.,  seized  in  fee  of 
Bollock  V.  «  ]  00  acres  enfeoff  B.  of  eighteen  acres  of  the  100 
9S1.A.—  ^^  acres,  without  assigmng  which  of  the  100  acres 
5^^^pgjf;>«  he  enfeofla  him  of,  to  hold  to  B.  and  his  heirs,  at 
**  the  election  of  B.  and  his  heirs  when  he  pleases, 
^^  this  is  a  void  feoffment,  so  that  this  cannot  be 
<«made  good  by  any  election,  because  a  livery 
<'  cannot  operate  m  futuro,  but  ought  to  pass  the 
^^  freehold  presently  or  never,  and  therefore  the 
^^  feoffment  voidr 

The-principle  then  is  plain ;  a  feoffment  is  nothing 

without  livery,  which  must  operate  immediately, 

and  there  cannot  be  an  election  to  make  the  gift 

good.     The  same  doctrine  appears  in  the  notes  to 

Dyer,8To.Ed.Dyer.'Rep.  281.  a* — in  Moore  (S|r  F.)'82.  and  in 
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Viner,  Abr.  Tit.  Fine,  and  also  in  Vin.  Abr.   T.  Junei«,i8i6. 
Grants.  91.  R.  "  If  a  man   seized  of  forty  acres  ^— ^>^— — ^ 

•^  DBVISE  VOID 

*^  makes  a  feoffment  of  twenty  acres  to  the  use  of  for  uncer- 

**  his  son  and  wife  for  a  jointure,  this  is  good.     So  ^^^"^^*  ^*^' 

^'  a  fine  of  twenty  acres  where  the  conusor  had  100 

^  acres  is  good,  and  the  conusee  shall  choose ;  and 

*'  if  a  man  levy  a  fine  of  fifteen  acres  of  the  manor 

'*  of  D.  it  Is  good  by  election."     (Arg.  Moore,  82,) 

Why  is  the  conulsee  to  have  his  election  ?     Because 

the  use  need  not  be  immediately  executed.     The  is  R^- 86. 

subject  might  be  made  certain^  and  then  the  use  case. 

arises.    So  in  the  case  of  a  devise,  (Grace  Marshal's 

case  in  a  note  to  Bullock  v.  Burdett,  Dyer,  281. 

A.)  "  A  devise  of  fwo  acres  out  of  four  is  good, 

''and  the  devisee  shall  elect.*'     These  authorities 

prove  that  there  is  no  objection  to  the  nature  of 

the  gift ;  the  objection  is  to  the  mode,  not  to  the 

substance.  , 

2d.  So  it  is   when   the   subject  of  the  gift  is 
described   not    by  quantity  but  by  value  ;  where    . 
it  is   described    by  quantity  the  certainty   is  ef- 
fected   by    election  ;  where    it    is    described    by 
value,    the    certainty  is  effected  not    by   election 
but  by   valuation ;    and    then    the    same    conse* 
quences  follow.     Wh^re  the  gifts  are  void,   it   is 
on  account  of  the  manner  and  not  the  substance, 
and  so  the  authorities  stand.     The  first  authority  Woodhouser. 
tVoodkouse  V.  Futter,  is  found  in  Dyer,  281.  A.  in  5"\*|';/ ^'^ 
a  note  to  the  case  of  Bullock  v.  Burdett,  and  also 
in    I   Roll.  R.    187-  "A  man  seized  of  lands   of 
*'  500/.   value,    covenants   by  indenture  to   assure 
"lands  of  100/.  value  for  a  jointure,  and    makes 
^'feoffment  of  all  the  lands  to  the  use  oftbeinden« 

VOL.  IV.  o 
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Juneis,  1816.  ^*  ture.     Tliis  is  void  for  the  uncertainty."     And 

'       v^~^  per  Cooke  and   Dodderidfi^e.  "  If  a  man  covenant 

poR  UNCER-    '*  by  indenture  to  make  a  feoffment  to  tlie  use  of 

TAiNTY,&c.  «^|jg  indenture  generally  of  lan^s  of  the  value  of 

"  fifty  marks^  and  does  not  particularly  assign  th6 

"  land,  more  shall  not  pass  than   the  place  itself 

"  where  livery  was  made.'*     How   could  the  land 

pass  by  feoffment  and  livery  unless  it  was  certain 

what  was  to  be  delivered  ?    And  in  the   case  of  a 

feoffment  it  could  not  be  made  good  by  subsequent 

valuation.     In  the  several  cases  referred  to  in  Vin. 

Abr.  Tit.  GrantSj  the  same  distinction  was  taken. 

Thomas  and   go  it  was  also  in  the  case  of  Thomas  v.  Kenn  or  Mar^ 

Arg.Lia.Rep.^a/2,  Hetley,  67.  Dyer,  281.  A.  where  ''a  fine  was 

q]^'^}^^^^^^'  *'  levied  to  the  use  of  the  conusees  to  be  seized  of 

^'  so  much  land  as  should  be  worth  30/.  per  annum. 
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to  be  assigned  and  set  out  in  several  by  J.  S. 

'*  adjudged,  as  no  assignment  was  made,  that  it  was 

^'  void  ;  otherwise  if  the  assignment  or  valuation  had 

Gibbon  v.      "  been  made."    The  next  case.  Gibbon  v.  Warner, 

Ro*["rcp!      was  in  the  note  in  Dyer,  281.  A.  and  in  2  Roll. 

281  "a^n''   ^*  '*^^*  *'  '^^^  ^'  ^*  ^®^^^^  ^^^  manor  of to  his 

'  ^*  executors,  in  trust  that  they  should  be  seized  of  100 
^^  marks  of  that  manor  to  the  use  of  one,  and  of 
^"^  another  part  of  the  value  of  20/.  to  the  use  of 
'*  auQther,  and  that  a  division  should  be  made  by  the 
/'  executors,  and  that  the  whole  manor  should  be 
**  valued  at  100/.  and  no.more.  Adjudged  that  this 
was  sufficiently  certain,  and  that  the  cestui-que-uses 
shall  be  tenants  in  common  immediately  without 
**  division.  But  this  case  was  put  by  Richardson  in 
Flei.  07. 97.  ^«  the  argument  in  Thomas  r.  Morgan,  and  agreed  to 
'^  be  law>  that  it  is  to  be  taken  that  the  value  of  the 
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"  manor  was  expressed  in  the  will,  and  that  he  said  June  is,i8i6. 
**  was  the  reason  of  the  judsraent."     True,  the  value  """""^^^"^ 

JO  »  ,     DEVISE  VOID 

of  the  manor  was  expressed  in  the  will,  but  the  parti- for  uncer- 
cular  portions  must  still  be  rendered  certain  by  vaU^"^'*^^*  ^' 
uation.  If  Richardson  was  right  there,  all  the  other 
authorities  are  wrong.  The  result  of  the  whole  is,  that 
the  portion  here  may  be  set  out,  or  that  the  lands 
may  be  held  in  common,  and  that  in  either  way 
the  devise  may  be  made  certain,  though  the  latter 
is  the  more  convenient. 

The  case  was  argued  on  the  same  grounds  for  the  Sir  Walter 
heir  of  Hugh  Henry,  the  ultimate  devisee  ;  and  Sir^s^^f^S. 
Walter  Hungerford's  case,  Leon.  30.  pi.  36.,  and  Pj-.^,^— , 

r^  t  t  ,-r^  T^ii*  Calihorpe's 

Calthorpe's  case.  Dyer,  334.  B.,  Moore   101.  $!47.  case.  Dyer, 
were  cited.     {Lord  Eldon  (C)    If  the  remainderj[^^^'^i 
man  had  the  election  here,  could  he  support  the^^?. 
ejectment  ?)  Yes,  because  the  election  may  be  made 
at  any  time,  and  he  may  elect  the  whole  and  recover 
pro  tanto. 

Mr.  Hart  (for  Defts.  in  error.)  The  ejector 
must  make  out  to  what  he  is  entitled  as  a  distinct 
and  definite  proportion,  though  to  be  held  in 
common.  They  have  produced  a  great  deal  of 
ancient  learnii^  as  to  grants  and  deviaes ;  but  they 
pa«s  very  cursorily  over  tbe  point  as  to  what  dis- 
tinct portion  they  claim.  These  are  authorities  to 
show  that  what  is  indefinite  may  be  made  definite. 
That  is  quite  a  4X)mmoQ  maxim,  id  certum  est  quod 
cert  urn  reddi  potest.  But  how  do  they  bear  upon 
this  case  ?  Cases  of  this  kind  must  be  determined 
on  the  language  of  the  instrument.  The  whole  of 
their  principle  is  to  be  found  in  Bullock  v.  Burdett,  Bullock  v. 

o  2     , 
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June  le,  18 16.  Dyer,  281.  A.  and  in  the  notes  of  Ch.  J.  Treby, 
^""■*'"^'''**"  which  are  authorities  themselves,   independent  of 

DEVISE  VOID  ,..«  r  ,  \  -  , 

FOR  UHC£R-  the  authorities  there  referred  to.  A  grant  is  to  be 
BurdY'  ^^  taken  most  strongly  against  the  grantor,  but  if  un- 
Dyer,  881.  A.  Certain  it  is  void.  It  is  admitted  that  in  Gibbon  v. 
Gibbon  v.  Wamev^  the  proportion  was  pointed  out ;  all  the 
Ron.R.'495.  ratios  were  there  ascertained,  and  in  these  the 
devisees  were  tenants  in  common.  The  case  of 
'  Bullock  V.  Burdett,  does  not  depend  on  the  livery, 
but  on  the  wide  principle  that  the  feoffment  was 
void  for  the  uncertainty.  But  it  has  no  bearing 
on  this  case.  Who  is  to  elect  here  ?  The  question 
here  is  merely  whether  the  testator  has  described 
with  sufficient  certainty  what  he  meant  to  pass. 
The  testator  gave  Ann  the  rents  and  profits  of 
the  estates  from  the  time  of  his  death,  and  he 
describes  her  as  having  been  born  in  1783,  and  at 
the  time  of  making  liis  will  she  was  an  infant  of 
three  years  of  age.  Then  he  gave  her  a  life  estate^ 
and  then  there  was  a  minority  of  about  fifteen  years 
after  the  death  of  the  testator  before  she  could  be 
capa^ble  of  contracting.  He  goes  on  to  Frances,  and 
presuming  a  failure  of  issuje,  he  gives,  as  we  say,  an 
estate  tail  to  Ann  after  failure  of  the  intermediate 
male  issue.  Of  such  a  species  of  property,  depend- 
ing on  so  many  contingencies,  it  is^  difficult  to  as- 
certain the  value.  The  testator  has  not  in  the  devise 
over  expressed  whether  he  meant  the  value  of  the 
life  estate  and  its  contingencies,  or  included  the  ' 
benefits  before  given  to  the  issue  of  Ann.  Is  the 
value  to  be  estimated  at  the  time  of  the  marriage  ? 
or  is  the  Court  to  have  a  retrospect  to  the.  hour  of 
the  testator's  death,  and  include  the  rents  and  pro- 
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fits  from  that  time  ?     The  testator  has  given  over,  June  12,1816. 
one  cannot  conjecture  what.     The  portion  cannot  '      v~^ 

.         -•  ,   ,  .  1  .*.   f    !^  1  DEVISE  VOID 

be  found  by  quantity  or  value  if  left  to  be  ascer-  vor  ukcbe- 
tained  by  the  will,  so  thiat  the  devise  is  in  its  terms  ^'^'*^*'  ^^' 
uncertain  and  cannot  have  effect. 

Leach  (in  reply.)  If  I  understand  the  argument 
of  Mr.  Hart,  he  says,  tjjat  it  is  difficult,  and  even 
iipposaible  here  to  ascertain  the  portion,  though,  in 
general,  it  may  be  done.  I  submit  it  may  be  done 
in  this  case ;  and  there  J  must  leave  it 

Gibbs  (Ch.  J.  C.  B.,  delivering  the  opinion  of  June  I9,i8i6. 
all  the  Judges.)  The  first  question  put  to  us  is,  •'"°pn«n*- 
whether,  having  regard  to  the  facts  and  circum- 
stances of  the  case,  and  to  the  true  intent  and 
construction  of  the  testator's  will,  Ann  and  her 
husband  in  her  right,  or  Joseph  Henry  the  heir  of 
Hugh  Henry,  or  John  Joseph  Henry  the  heir  at 
law  of  the  testator,  are  or  is  entitled  to  any  and 
what  estates  or  interests,  estate  or  interest,  in  the  ' 
lands  and  premises  devised  by  the  said  will,  or  in 
any  and  what  parts  or  portions,  part  or  portion 
thereof.  It  will  not  be  necessary  to  state  the  record 
of  the  case,  as  the  whole  has  been,  so  recently 
before  your  Lordships.  But  we  are  all  of  opinion,  . 
upon  the  facts  and  circumstances  stated  in  this 
record,  that  Ann  is  entitled  to  all  the  lands,  during 
the  term  of  her  natural  life  ;  and  that  neither 
Joseph  Henry,  nor  John  Joseph  Henry,  have  or 
lias  any  estate  or  interest  in  the  lands  and  pre- 
mises mentioned,  nor  in  any  part  or  portion 
thereof.     This   being    our    opinion    on    the    fir»t 
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The  devise 
void  for  un- 
certainty. 

In  what  the 

uncertainty 

consists. 


question,  it  i$  unnecessary  to  give  any  opinion  on 
the  second. 

The  point  on  which  the  first  question  turns,  arises 
on  the  proviso  giving  over  some  part  of  the  estates, 
in  the  event  of  the  marriage  of  Ann  Henry  to  a 
man  with  a  fortune  inferior  to  that  which  was  left 
hier  by  the  testator.  The  proviso  is  in  these  terms  : 
*— **  But  I  give,  devise,  and.  bequeath  all  my  said 
^^  estates  abovementioned  to  my  eldest  daughter 
**  Ann  Henry  aforesaid,  on  this  proviso  and  express 
^'  condition,  that  she  marries  a  man  really  and  bond 
^^Jide  possessed  of  a  property,  at  least  equal,  if  not 
**  greater,  than  the  one  I  leave  her.  And  if  she 
'*  marries  a  man  with  less  property  than  that,  in 
<'  that  case,  I  leave  her  only  as  much  of  mine  as 
*^  shall  be  equal  to  the  property  of  the  man  she 
**  marries ;  and  all  the  remainder  of  my  property 
'^  shall  immediately  pass  over  and  be  given  up  to 
*^  my  second  daughter  Frances  Henry.**  This  aims 
at  creating  a  conditionid  limitation  over,  on  the 
event  of  Ann's  marrying  a  person  of  inferior  fortune : 
but  we  think  the  devise  over  is  void  for  uncertainty, 
and  that  the  proviso  cannot  have  effect,  though  the 
event  in  which  it  was  to  operate  has  taken  place. 

The  uncertainty  is  this.  The  will  gives  over  an 
uncertain  part,  not  specifying  lands  if  to  be  held 
in  severalty ;  or,  if  this  should  be  considered  as  an 
undivided  portion  in  the  whole,  it  cannot  be  disco- 
vered from  the  will  i^hat  that  portion  is..  It  has 
hardly  been  contended,  that  any  thing  was  given 
over  in  severalty  ;  but  it  was  contended,  with  more 
colour,  that  the  person  to  take  the  excess,  beyond 
thehusband^s  property,  would  be  tenant  in  «>»- 
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ti^on  with  Ann,  of  a  moiety  or  some  other  given ^uneis.isKi 
share.  ^—v— ^ 

,...,,  ,  ,  DEVISE. VOID 

It  IS  impossible  to  put  the  case  upon  any  other  for  uncbr- 
^ound  than  this.    A  portion  is  given  over,  and   it^"^'^^*'*^^- 
cannot  be  a  portion  to  be  held  in  severalty.     The 
only  way  then  is,  that  the  person  to  take  the  excess 
shall  have  some  undivided  portion  of  the  whole ;      / 
and  if  the  devise  defines  what  that  interest  is,  it 
will  be  sui^cient  to  give  its  obgects  the  benefit  of  it. 
But  we  think  that  the  devise  does  not  define  any 
spepific  interest  which  the  objects  of  it  can  take. 

The  only  ground  qpon  which  this  can  be  con- 
tended to  he  a  tenancy  in  common,  which  supposes 
some  specific  share,  is,  that  it  may  be  left  to  a 
jury  to  decide  according  to  the  vfilues.  The  incon- 
venience and  coiifusion  which  woqid  result  fron^ 
(his  is  obvious:  different  juries  would  set  di&r«nt 
values  on  the  respective  properties  of  the  hi^sband 
and  wife  ;  and  the  valuation  must  be  nuide  too  a( 
the  period  of  the  innf  riage,  t^nd  at  any  distance  of 
tim^  a  jury  might  be  called  upon  to  say  what  WM 
the  value  of  the  property.     It  would  not  only  he  ^ 

difiicult,'  but  in  some  cases  impossible,  to  ascertain 
the  value  in  this  way* 

.  Oi)r  opinioui  hqwi^ver,  does  pot  r?8t  on  the  ipr 
convenience  and  confusion,  but  on  the  principle  of 
l^w,  thf&t  such  a  devise  is  not  sufficient  to  create  a  Unless  the 
tenancy  in   common.     If  it  were  so,  it  must  beest^rshare'^' 
upon   the    marriage  of  Ann;  and  all  the  conse-VP**"^"*''« 
quences  of  a  tenancy  in  common  must  then  h^ve  wiii^  the  de- 
taken  place.    The  parties  must  at  that  point  of  time  fij^Teiuo^i 

be  tienants  in  common,  and  then  they  woqld  be  so^^'^^^y  "^ 
-  '  ^     r^  common. 

Without  the  possibility  of  ss^ying  what  is  thiS  ^bare 
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JuDei!»»  1816.  of  each.     It  has  been  said  that  this  is  no  objection  ; 
'      "^         but  I  wish  that  a  case  had  been  mentioned  of  a 

DBTISB  VOID 

FORUMCBR-  tenancy  in  common^  without  the  possibility  of 
TAiHTY,  c.  ^.pQ^jijg  fj.Qm  ^iie  instrument  creating  it  of  what 
specific  share  or  portion  each  was  tenant  in  common. 
Great  industry  has  been  evinced  on  the  part  of  the 
Gentlemen  at  the  Bar,  but  no  such  case  has  been 
produced.     < 

I  have  stated  that  if  this  be  a  tenancy  in  common 
it  must  be  on  the  marriage  of  Ann  ;  and  then  they 
must  have  been  subject  to  all  the  calls  and  conse- 
quences to  which  tenants  in  common  are  legally 
liable  ;  they  must  have  been  capable  of  being  sepa- 
rately sued  in  all  real  actions,  and  in  actions  of 
ejectment,  a  modern  proceeding,  which  has  come 
in  the  place  of  real  actions.  Now,  in  every  real 
action,  though  we  donot  know  from  the  writ,  it 
mus^  appear  in  the  declaration  what  is  the  specific 
interest  in  question,  how  the  title  is  derived,  and 
what  the  precise  interest  is;  but  here  there  is  no 
such  thing.  At  the  time  of  Ann's  marriage  it  could 
not  be  collected  from  the  will  what  the  specific  in- 
terest was. 

If  they  were  in  the  situation  of  tenants  in  com- 
mon, see  how  they  could  answer.  A  creditor,  who 
has  a  demand  against  one  of  them,  institutes  his 
suit,  and  proceeds  to  get  the  lands  by  elegit.  He 
has  judgment  for  a  moiety  of  the  share,  and  the 
sheriff  is  directed  to  deliver  a  moiety.  But  the 
share  must  appear  in  order  to  enable  the  sherifF  to 
deliver  the  moiety  ;  and  no  case  has  ever  occurred, 
where  the  difliculty  has  been  cast  on  the  sheriff  to 
ascertain  the  share.     And  there  is  no  instance  of  a 
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tenancy  in  connmon,  where  the  extent  of  the  inter- Jane  is,  1816. 
est  could  not  be  ascertained   from  the  instrument  ^"""^^'^"^ 

DEVISE  VOID 

creating  it.  foruncbr- 

This  difficulty  too  presents  itself.  Tenants  in^^"^'*^- 
common  have  each  a  right  to  a  writ  of  partition. 
The  writ  does  not  ertate  the  shsire,  but  in  the  decla^  , 
ration  the  precise  interest  is  stated.  I  have  looked 
at  a  great  number  of  such  declarations,  and  I  have 
found  none  which  does  not  state  the  title;  and 
which  does  not  state  in  precise  terms  what  the  spe- 
cific interest  is,  and  does  not  state  the  interest  as  so 
specifically  appearing  on  the  face  of  the  instrument 
creating  the  tenancy  in  common. 

With  these  inconveniences  then,  iind  upon  these  The  will  does 
principles,  we  are  of  opinion,  that  this  will  does  J^iQtoutwbat 
not  sufficiently  point  out  what  each  is  to  take  ;  and  ^hwe  each  is 
that  the  specific  interest,  or  share  of  each,  does  not  « 

appear  from  the  will  or  instrument  which  aims  at 
creating  the  tenancy  in  common. 

We  have  bestowed  some  industry  upon  this  case.  The  authori- 
and  we  have  found  some  authorities,  but  not  many.  **••*""'**   • 
Thomas  and  Kenn,  or  Morgan's  case,  is  referred  to 
in  a  note  in  Dyer,  281.  A.  and  the  argument  isDy^r,8vo.ed. 
given  in  Hetley,  67.  97-  and  more  at  length  in  Lit- 
tleton's Reports,  217.     The  roll  has  been  searched, 
and  it  appears  that  on  a  special  verdict  the  judgment 
was  for  th^  Defendant.     It  was  argued  for  the  De- 
fendant in  this  way :  '^  If  they  are  tenants  in  com- 
^^  mon  they  might  have  partition,  which  they  can- 
"  not  have  here,  for  it  is  impossible  to  declare  the 
**  fifth  part  in  certain,  and  the  jury  cannot  make  it  Le  jury  ne 
"  certain ;  for  one  jury  may  value  at  one  rate,  and  fflYjl/^/LiuT" 
^^  another  at  another.''    I  do  not  mention  that  as  A* 
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June  i«»t8 16.  authority,  but  refer  to  the  report  merely  for  the  facts 
1  «,-I«I     ^f  t**^  ^8©-  It  was  a  deed  to  lead  the  uses  of  a  fine, 

OKVI0BVOID  ' 

FOR  UHCBR-   the  conusees  to  be  seized  of  so  much  land  as  should 

TAivTY,  .  ^  ^orth  30/.  per  annum.  It  was  insisted,  on  the 
one  side,  that  this  was  suflicieiit  to  create  a  tenancy 
in  common,  and  for  the  Defendant  it  was  contended 
that  it  could  not  be  a  tenancy  in  common,  because 
no  certain  specific  share  appeared.  Neither  in 
Hetley  nor  in  Littleton  is  the  judgment  mentioned ; 
but  on  searching  the  roll,  it  appears  to  have  been 
for  the  Defendant  on  a  special  verdict.  There  were 
other  points  in  the  case,  and  it  does  not  appear  what 
the  particular  ground  of  the  judgment  was;  but 
how  it  was  understood  appears  from  the  history  of 
another  case  which  I  shall  mention. 

Oyer,  281.  a.  Without  considering  the  principal  case  of  Bui-' 
lock  V.  Burdctty  I  refer  to  th^  marginal  notes,  which 
are  always  to  be  regarded  with  deference,  coming 
from  an  authority  so  considerable  as  Gh.  J.  Treby, 

GibboQ  V.  where  the  cases  of  Gibbon  and  Warner,  and  Thomas 
and  Kenn,  or  Moi^n,  are  stated  and  compared^-— 
'^  Sir  Thomas  Fulmerston  devised  a  manor  to  bis 
^'  executors,  in  trust  that  they  should  be  seieed  of 
'<  JOOx marks,  part  of  that  manor  to  the  use  of  one, 
^^  and  of  another  part,  to  the  value  of  20  marks,  to 
<'  the  use  of  another ;  and  of  another  part,  to  the 
^^  value  of  20A,  to  the  use  of  another : — and  that  a 
'  *^  division  should  be  made  by  the  executors,  and 
''  that  the  whole  manor  should  be  valued  at  100/. 
^^  and  no  more.  Adjudged,  that  this  was  suflici- 
'  <'  eatly  certain,  and  that  the  cestui^ue^uses  shall 
**  be  tenants  in  common  immediately  without  divi* 
"  sion.    But  this  case  was  put  .by  Richardson  in  the 
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**  argument  in  Thomas  and  Morgan,  and  agreed  toJuoeis^iaiG. 
"  be  law ;  that  it  is  to  be  taken,  that  the  value  of  ^^'^'^'''^'^^^ 

,  .  DBVItB  VOID 

*^  the  manor  was  expressed  in  the  will,  and  that,  he  for  uvcer-. 

"said,  was  the  ground  of  the  judgment     Thomas  ^^'"*' 

^  and  Morgan  was  the  case  of  a  fine  levied  to  uses, 

'*  the  conusees  to  be   seized  of  so  much  land  as 

^^  should  be  worth  30/.  per  annum  to  be  assigned, 

^^  and  set  out  in  several  by  J.  8.     Adjudged,  as  no 

^^  assignment  was  made  that  this  was  void  for  the 

"uncertainty;  and  that  the  conusees  should  not 

"  enter,  nor  be  tenants  in  common  with  others,  to 

"  whom  the  residue  was  limited/* 

What  is  the  fair  result  then  from  these  two  cases  ? 
that  if  a  man  seized  of  lands  devises  part  of  the 
lands  to  the  value  of  30/.  in  money,  and  the  whole 
is  valued  at  6o/.,  no  doubt  the  devisee  takes  a  moiety 
as  tenant  in  common,  as  the  proportion  is  clear ; 
that  18  the  case  of  Gibbon  v.  TVarner.  But  sup* 
pose  it  had  been  a  part  to  the  value  of  30/.-  without 
mentioning  the  value  of  the  whole  land,  it  would  be 
impossible  to  say  what  precise  interest  or  share  he 
takes  till  the  value  is  ascertained. 

The  principle  of  our  decision  then  is,  that  the  in- Principle  of 
terest  or  share  must  appear  on  the  instrument  itself.  [{|^t  the'inu^ 

In  the  case  of  Gibbon  and  Warner  it  did  so  appear,  ^^  <*  «^« 

11  111  «        w'        1  ■  .       -.,  must  appear 

and  that  was  faeld  good.     In  the  other  case  it  did  on  the  face  of 
not  so  appear,  and  that  ,was  adjudged  to  be  void  foVm^^^cmt- 
the  nnceitainty.  ingthete- 

Appiy  that  priaciple  to  the  present  ease.     What  is  mou.^ 
here  given  over  is  die  di&rence  between  the  fortone'^^  ^^"^ 
of  the  hosfaand  and  that  of  the  testator.     We  can<- certainty. 
Slot  find  from  the  instrument  what,  that  interest  or 
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June  12»  18 16.  share  is,  and  so  we  are  of  opinion,  that  the  devise  is 
^"^^^'"*"'^  void  for  uncertainty. 

OBVI8B  VOID  "^ 

FOR  UVCBR-  ^ 

TAiiiTY,&c.       LordEldon  (C.)    In  the  very  particular  circum- 
\  stances  of  this  case,  I  should  propose  to  allow  a  few 

"^  days  W  consideration  before  the  final  decision.     It 

is  a  very  important  case  in  principle,  and  very  im- 
portant to  the  parties  in  point  of  value,  and  it  has 
been  argued  below  principally  upon  grounds  other 
than  those  upon  which  the  opinion  of  the  Judges 
The  point  of  has  now  been  delivered.   That  point,  indeed,  hardly 
finiu^eited  occurred  to  them  at  all  below,  but  was  suggested 
'^illfrd   "**  here.     The  House  has  heard  the  argument  at  the 
bar,  and  I  have  to  say,  that  I  have  received  a  great 
deal  of  information    from    the   bar  and  from  the 
Judges.    But  I  cannot  state  that  I  am  so  fiilly  sa- 
tisfied in  my  own  mind  upon  the  whole  of  the  case 
as  to  advise  your  Lordships  to  proceed  immediately 
to  final  judgment. 

Jane  I9,i8i6.     Lord  Redcsdalc.     (After  mentioning  the  parties 
Judgment.     ^^^  stating  proceedings)^  the  question  is,  whether 
the  devise  over  in  the  will  of  John  Henry  can  take 
efiect  in  favour  of  the  ultimate  devisee  or  heir  at  law. 
The  win.  The  testator  gave  the  estates  in  this  way:  after 

bequeathing  some  legacies,  he  gave  and  devised  the 
estates  in  question  to  his  elder  illegitimate  daughter^ 
Ann  Henry,  for  life,  and  after  her  death  to  her  first 
and  other  sons  in  tail  male ;  and  in  failure  of  such 
issue  male,  to  his  second  illegitimate  daughter, 
Frances  Henry,  for  life,  and  after  her  death  to  her 
first  and  other  sons  in  tail  male ;  and  oa  failure  of 
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such  issue  male^  to  the  first  and  every  daughter  of  Juneig,  i8i6. 
Ann,  and  then  to  the  first  and  every  daughter  of        ^       ' 

.  DEVISE  VOID 

Frances. — And  then  came  the  clause  on  which  thepoRUNCER- 

question  turns :— "  I  give  and   devise,  &c.  all  my  '^^'*^^'  *^- 

**  estates   above-mentioned  to  my  eldest  daughter, 

*'  Ann  Henry,  aforesaid,  on  this  proviso  and  express  ProYisoon 

*^  condition  only,  viz.  that  she  marry  a  man  who  questiooarose. 

'*  is  really  and  bon&fde  possessed  of  a  property,  at 

'^  least  equal,  if  not  greater,  than  the  one  I  leave 

^'  her :  and  if  she  marries  a  man  with  less  property 

^  than  that,  I  in  that  case  leave  her  only  as  much 

'*  of  mine  as  shall  be  equal  to  the  property  of  the 

^^  man  she  marries ;  and  all  the  remainder  of  my 

<<  property  shall  immediately  pass  over,  and  be  given 

'^  up  to  my  second  daughter,  Frances  Henry,  jcc." 

And    then    he    gave   an  annuity  of  300/.  a-year, 

charged  on  the  estates,^  to  Frances  and  her  issue, 

&c. — (States  the  remainder  of  the  will  prout  ante.) 

The  facts  were,  that  Ann  survived  the  testator, 
and  that  Frances  died  in  his  life  time  without  issue ; 
and  he  died  seized  of  the  estates  in  question,  leaving 
his  daughter,  Ann  Henry,  his  heir  at  law ;  Joseph 
Henry,  and  the  ultimate  devisee,  Hugh  Henry,  him 
surviving.  Joseph  Henry  died,  leaving  John  Joseph 
Henry  his  heir  at  law ;  and  Hugh  died,  leaving 
Joseph  Henry  his  heir  ^t  law. 

Ann  married  Hancock,  whose  fortune  was  infe-M«riiageof 
rior  in  amount  to  that  which  was  left  her  by  the    °°' 
testator,  and  the  excess  or  surplus  was  claimed  by 
the  respective  heirs  of  Joseph  Henry,  the  heir  at 
law,  and  of  Hugh  Henry,   the  ultimate  devisee. 
John  Joseph  Henry  insisted  that  the  dis]iosition  to 
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JiuM  19, 1316.  Hugh  did  not  carry  the  fee,  or  that  if  it  did,  it  wu 
^'"*""^^''~^  only  in  case  both  the  daughters  died  without  issue. 

roR  uNcsK-        ine  nets  were  fouod  by  special  verdicts  in  these 

TAWTT,  te.  ^^^  ejectments,  and  it  was  stated  in  the  verdicts  that. 

verdicts.  at  the  time  of  the  marriage  of  Ann  Henry  with 
Hancock  he  was  possessed  of  a  personal  property  of 
the  value  of  6,400/.  in  the  whole,  and  of  no  other 
property  ;  that  the  estates  devised  were  at  the  time 
^  of  the  yearly  value  of  1,636/.  IQs.  Ad.  and  that  the 
fee  simple  was  of  the  gross  value  of  38,856/.  The 
verdict  also  found  that  an  estate  in  one-sixth  part  of 
the  fee  simple  of  the  whole  lands  was  equal  in  value 
to  the  whole  of  HancocVs  property  at  the  time  of 
the  marriage ;  and  that  an  estate  for  life  of  Ann 
Henry  in  one-half  of  the  said  lands  was  equal  in 
value,  at  the  time  of  the  said  marriage,  to  the  whole 
of  Hancock's  property,  intimating,  that  if  the  fee 
simple  WAS  to  be  the  subjoct  of  calculation,  then 
ooe^stxth  of  die  whole  was  to  be  retained  by  Ann 
and  ber  h«isbmid  4  asid  if  the  estate  £ot  fife  was  to 
be  the  subject  of  caicnlation,'  then  one-haif  was  to 
be  retained.  The  vendict  further  found,  that  at  the 
time  of  the  marriage,  John  Joseph  Henry^  the  heir 
1^  law  of  the  testator,  entered  upon  and  became 
seized  of  the  lands,  and  demised  them  to  Long,  and 
that  Long  entered  and  todc  possession  of  the  lands 
until  ejected  by  Hancock  and  Ann  his  wife,  and  the 
other  parties  mentioned ;  and  then  they  submitted 
the  questions  arising  in  the  cause  to  the  Co.urt. 

The  case  was  argued  in  the  Court  of  King's 
Bench,  and  judgment  was  given  for  Long,  the 
lessee  of  the  heir  at  law,  for  the  excess  above  the 
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fortune  of  Hancock  at  the  time  of  the  marriage; Jane I9»t8i6. 
and  the  Court  was  of  opinion,  that  judgment  ousbt  '^"^-v— ^ 

*  '  •*        **  ^  ^     DBVMB  VOID. 

to  be  entered  for  the  Defendants^  as  to  one  undi^voR  uncbr- 
vided  sixth  part  of  the  lands,  and  the  Plaintiff  for^^^*^'*'^ 
the  other  five-sixths.     Upon  error  brought  in  the 
Exchequer  Chamber,  the  judgment  of  the  Court  of 
K.  B.  was  reversed,  and  thereupon  the   Plaintiff 
brought  his  writ  of  error  in  this  House. 

The  question  in  both  the  ejectments  is  the  same 
in  derogation  of  the  title  of  Ann.  The  disposition 
made  by  this  will  gives  the  legal  estate  in  the  whole 
lands  to  Ann  for  life,  and  the  first  question  arose 
upon  the  operation  of  the  clause,  giving  over  the  ex- 
cess beyond  her  husband's  property  from  Ann  in 
case  she  married  a  man  of  inferior  fortune. 

After  argument,  two  questions  were  put  to  the 
Judges ;  and  the  answer  given  by  the  Judges  was, 
that  Ann  was  entitled  to  all  the  lauds  for  her  life  at 
least,  and  that  neither  John  Joseph  nor  John  Henry 
are  entitled  to  any  estate  or  interest  in  the  same; 
and  that  it  was  not  necessary  to  give  any  opinion  on 
the  second  question.     The  effect  of  this  is,  thatasEffectofthd 
Ann  is  entitled  for  life  to  all  the  lands,  neither  of};i'j^^;;J\5;; 
the  ejectments  can  be  supported,  and  that  the  judg-quesUons. 
ment  of  the  Exchequer  Chamber  ought  to  be  af- 
firmed.    The  ground  of  this  opinion  was,  that,  by  Ground  of  the 
the  disposition  over,  in  case  Ann  married  a  man  of  j^^^^"  ^^  ^^^ 
rnferior  fortune,  which,  as  was  contended;  created  a 
tenancy  in  common,  Ann,  and  the  person  to  take 
along  witli  her,  must  from  the  nature  of  a  tenancy 
in  common  each  have  in  certainty  their  respective 
portions,  and  that  the  portions  were  not  distin- 
gnished  with  sufficient  certainty  in  the  will ;  and 
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JuDet9,i8t6.that  the  will  did  not  offer  a  ground  on  which  to  de«- 
''""^^'"*^  termine   with  suflScient  certainty  what  should  go 
FOR  nvcBR.    over.     And  the  law  not  admitting  that  uncertainty 
TAiimr,  &c.   j^  ^^^  dispbsition  of  property,  the  will  must  be  con- 
sidered as,  so  far,  void  for  uncertainty.    That  is  suf- 
ficient to  determine  the  ejectments. 
Grounds  of        It  seems^  however,  that  this  point  hardly  canie 

cided  upon  the  construction  of  the  whole  wilK  And 
the  Court  of  Exchequer  Chamber  was  of  opinion 
that  John  Henry  could  not  support  his  claim,  as  the 
event  of  the  daughter's  dying  without  issue  had  not 
happened,  and  John  Joseph  could  not  support  his 
claim,  as,  if  Ann's  issue  failed,  the  next  estate  must 
take  effect,  and  the  next  estate  was  an  implied  estate 
tail  in  Ann. 
Ann  has  the  It  is  not  necessary  for  us  to  go  farther  than  the 
whatcvw  be^'  Judges  have  done,  that  is,  farther  than  to  say,  that 


I  of  the   ^||g  devise  over  did  not  affect  the  devise  to  Ann  for 

question  after-  i-^  .  ,  ."  .  .  , 

wards.  her  life,  without  saying  any  thing  as  to  what  may 

be  the  effect  of  the  will  after  her  death.  No  eject- 
ment then  can  be  sustained  during  her  life,  what- 
ever may  be  the  effect  after  her  death  ;  and  Ann  be- 
ing entitled  to  hold  the  whole  estate  during  her  life, 
the  ejectments  cannot  be  sustained,  and  therefore 
the  judgment  must  be  affirmed  in  both  cases. 

Lord  Eldon  (C.)  It  had  occurred  to  me  at  first 
that  the  facts  as  found  upon  the  special  verdict  were 
not  sufficient  to  enable  the  Court  to  give  judgment 
on  the  ejectments ;  but  on  further  consideration  I 
thought  they  weresuflBlcient.  I  was  anxious  to  take 
full  time  to  consider  the  case,  as  the  point  upon 
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Mrhich  the  Judges  have  given  their  opinion  hardly  June  19,1816. 

occurred  to  them  at  all  in  the  Courts  below.     I  '      ^C**^ 

,    devisbvoid 

think,  however^  that  the  opinion  of  the  Judges  isforuncbr- 
well   considered,  and   well  founded,  and  that  ^^^^^^^' 
judgment  ought  to  be  affirmed.     And  I  should  be  Chancellor 
disposed^  independent  of  the  opinion  of  the  Judges  ^^^"0? 
as  fo  this  point,  to  consider,  upon  the  whole  of  ^^^^^^S'b^'the 
case,  the  judgment   of  the  Court  of  Exchequer  Judges  here. 
Chamber  as  the  better  judgment.     And  I  say  fur-^^^^^^f 
ther,  suppose  it  were  not  the  better  judgment  on  the  that,iiofopi. 
principles  stated  in  the  Court  below,  that  yet  under  the  whole 
the  very  particular  words  of  this  will  it  would  be^^of^h^^ 
very  difficult  to  support  either  of  the  ejectments.       Ex.  Ch.  be- 
better  judg- 
Judgment  of  the  Court  of  Exchequer  Chamber  in  "*"*• 
both  cases  affirmed. 

Agent  for  JPiaintiff  in  error,     Pinkett. 
Agent  for  Defendant  in  error,  Lanb. 


IRELAND. 

APPEAL   FROM  THE    COURT   6F  CHANCERY. 

Stacpoole  (William) — Appellant. 
Stacpoole  (George)  and  others^^Respandents. 

AND 

Stacpoole  (George) — Appellant. 

Stacpoole  (William)  and  other^^Respandents. 

Administration  taken  out  in  1771*  Distribution  to  a  certain  Mneh  4, 6,s^ 
extent  made^  but  a  large  sum  retained  00  unfounded  pre^  JaM96«i^i0« 

vol.  IV.  P 
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March  4f  6, 8 ; 
June26,18l6. 


ADMIli^ISTRA- 
TIOH. — IH- 
T£R£8T. — 
COSTS.— 1»AR- 
TIES. — AC- 
COUNT, 8CC. 


tences.  No  effectual  suit  against  the  administrator  till 
1792,  and  that  protracted,  in  a  great  measure,  by  the  ad- 
ministrator's fault,  in  the  Court  below  tin  1810 ;  held  by 
the  House  of  Lords^  reversing  in  that  respect  decrees  of 
the  Irish  Chancery,  that,  notwithstanding  the  lapse  of 
twenty  years  before  effectual  suit  for  account  commenced, 
the  administrator  ought  to  be  charged  with  the  ftdl  legal 
intereston  the  sum  remaining  undistributed,  about  1 6^<X)02. 
or  17,000/.,  during  the  whole  period  ol^ retention;  and 
that  the  account  should  be  taken  with  annual  rests,  and 
tiiat  interest  be  charged  on  the  annud  balances ;  and  also 
that  the  administrator  should  pay  to  the  Plaintiff  hia  costs 
of  suit  incurred  subsequent  to  the  original  decree,  8u:.&g. 


1771.  Death  X  HIS  case  arose  upon  the  distribution  of  the 
johnttaS  pewonal  estote  of  John  Stacpoole,  of  Craigbrien, 
poole,  leaving  who,  being  seized  and  possessed  of  very  consideraUe 
kin  "and  ^  real  and  personal  estates,  died  in  177 i  intestate,  a 
^'^?**f  widower,  and  without  issue.    John,  the  intestate, 

poolebeirat  '  *      i        i«    i  ▼ 

law.  .  bad  a  brother  and  three  sisters,  who  died  in  John's 

life  time  leaving  a  child  or  children,  in  all  ten  in 
number.  Francis  the  brother  left  two  children, 
George  and  Frances.  Upon  the  death  of  John, 
therefore,  George  Staqieole  became  entitled  to  the 
real  estate  as  heir  at  law,  and  the  personal  property 
became  divisible  among,  the  ten  next  of  kin  ^  and 
George  the  heir  at  law  having  the  largest  fortune, 

George  Sue-  it  appeared  to  most  of  the  next  of  kin  that  th^  ad- 

STaw*liiS'  ministration  should  be  confided  tb  him,  and  be  took 

niitere.         out  administration  accordingly. 

latestate'sper-  When  John  died,  an  inventory  was  taken  of  his 
^^^^    personal  property ;  part  of  which^  it  is  material  to 

Arraar  of       observe,  consisted  of  a  large  arrear  of  rents,  and  of 

2,7i;^JjJiabond.an^  mortgage  dated  July  1763,  foraprin- 

Scc. 
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cipal  sum  of  2,000/.  with  the  interest  thereon,  due  March 4, 6.8; 
to  ^ehn  from  a  relation  of  the  name  of  Philip  v""^  /^^^  ; 
Stacpoole.  The  expenses  of  John^s  faneral  admivistra- 
amounted  to  1,200/.;  and  George  was  encouraged  Jg^^;~^" 
in  going'to  this  expense  by  two  of  the  next  of  kin,  costs.— par- 
for  the  purpose  of  deriving  a  profit  from  it  to  them- codktT&c. 
selres  as  tradesmen.  Faneral  tMr 

In   1772    George   Stacpoole    left    Ireland,    ^^^^J^^s^a^ 
fK>m  that  time  resided  in.  England,  leaving  the  care  poole  the  ad- 
ofooltebting  the  assets  and  of  the  administration  tO]^^^^['^^3„j^ 
oneCroasdiile  Malony,  an  attorney.  No  distribution  '«v»ngthcad. 
liavirtg  been  inftwediatdly  made,  the  next  of  kin  be-  to  Croaadailc 
oattfechqnorous;  andoneof  them  ofthenamiof  Arthur      ^^' 
(tied  a  bill  in  1772  fbr  an* »»  account  atid  distribution  :  Bill  for  ac- 
to  which  George,  in  M:  term  177^,  and  February  ^^^^'^^ 
1773,  put  in  answers  setting  put  an  account  of  the  Amwen. 
personal'  property  :   but  thlaf/suit  was  not  further Soit not  pro- 
prosecuted,  and*  is  only  mentionied  all  it  w^s  a  pbitit  •*^"***^' 
disputed  whether  George  hield'  then  rendered  a  fbtl 
and  fair  aecotont,  that  aecoont  difibring  from  what 
the  Master  afterwards  in  another  sUit  fdund  to  be 
the  true  account  of  the  intestate's  personal^  propeKy, 
though   nothing  seems  to  have  turned  upon'  that 
ground  in  the  ultimate  judgment.     In  19^7^  and' 
from  that  to   1776,  several  sums  aild  secilifities  foroiitribution 
money,  were  dividied  amohg  the  next  of  kki,  *>«^ttea*^SSlI 
in  very' utiequar proportions,  attiourtting  to  about iQuoequai 
lljOOOt:  in  the  whole,  though  eonsidertibly  pHdrt ^~*^**^"** 
of  the  real  amount  of  the  personal  estatis.     No  Fma  1779  tilt 
steps,  however,  were  taken  in  a  Court  of  J^istioe  tOc^Sin^^nT 
enforce  distribution  for  twenty  years  from  the  time9>"^*<>^J"8- 

A    ■  n  t  t     .  ticc  to  enforce 

or  the  commeticemen  t  of  the  suit  >il  1 772.  luU  distriba- 

At  length  the  Affiant  in  the  eriginat  tp]^;^* 

pa 
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March 4,6,8;  William  Stacpoole,  as  administrator  and  only  child 

J  of  Barbara  Stacpoole,  one  of  the  next  of  kin  .of 

ADMivisTRA-  John  Stacpoolc,  the  intestate,  in   1792  filed  a  bill 

TBRBSTvi."    ^^  ^^^  Court  of  Chancery   against  George   Stac- 

cos-w^PAR.  poole,  for  an  account  and  distribution,  making  the 

COUNT,  &c.    other  next  of  kin  parties  Defendants,  and  stating 

b^^WiilUm    ^^^  matters  aforesaid,  and  that  George  had  ppssessed 

Stacpoole  the  himself  of  personal  assets  of  the  intestate  to   the 

Appellant,      amount  of  36,000/.     George  in  March   1773,  put 

Answers.       in  an  answer  which  was  found  insufficient;  and 

then  after  standing  out  process  to  a  sequestration, 

he,  in  May  1794,  put  in  a  further  answer,  and  in- 

Length  of      sisted  on  the  length  of  time  as  fully  as  if  he  had 

^^^^'  pleaded  it  in  bar.     The  bill  was  then  amended,  and 

to  this  amended  bill  George  put  in  his  answer  in 

May  1795  insisting  upon  various  claims  against  the 

assets ;  and  stating  that  he  was  advised  that  the 

arrears  of  rent  due  at  the  death  of  John  Stacpoole 

were  not  assets,  but  incident  to  the  reversion,  and 

G.Suepoole   that  they  belonged  to  him,  George  Stacpoole,   as 

insisu,  m  his  j,gjj.  ^^  ^^^    ^^^  ^y^^^  ^j^^  household  furniture,  im- 

answer,  tnat  '  ' 

arrears  of  rent,  plements  of  husbandry,  cattle,  and  other  articles,^ 
to^himu°i^eir  Were  heir  looms,  and  belonged  to  him  as  heir  to 
at  law.  ^g  mansion. 

1800.  Decree.  The  case  came  on  to  be  heard  in  1800,  before 
No  direction  Liord  Clare,  who  decreed  an  accou'nt  to  be  taken  by 
Sm^isfrator  ^he  Master  of  the  personal  estate  of  the  intestate, 
with  interest,  debts,  legacies,  and  funeral  expenses ;  the  reference 

nor  to  make     •.^'  ..'^  ^, 

distribatioo..  bemg  merely  to  ascertain  the  amount  of  the  per- 
sonal estate.  It  was  stated  in  the  printed  papers 
that  the  Master  afterwards  applied  to  Lord  Redes* 
dale,  when  his  Lordship  was  Lord  Chancellor  of 
Ireland,  for  directions  whether  be  might,  though 
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not  directed  so  to  del  by  the  decree,  charge  Greorge  Maich4,6,8; 
Stacpoole  with  interest  on  the   balance   due  from{""^^^''^'^; 
him,  and  make  distribution  among  the  next  of  kin  ;  admihistra- 
and  that  his  Lordship  directed  him  to  do  it.     ThisiJlj^^JJ;;:;!!" 
however  was  denied  by  Lord  Redesdale.  costs.— par- 

The  Master  in  J  805  made  his  report,  stating  that  count,  &c. 
the  amount  of  the  intestate's  personal  estate  at  theiso^.  Report* 
time  of  his  death  was  31,473/.,  which  with  interest  amouot  of 
at  five  per  cent  amounted  to  89,582/.  and  a  fr^o^l^t^^^ 
tion  ;  that  George  Stacpoole  had  paid  debts,  fune- and  making 
ral  expenses,  &c.  amounting  to  4,go6/.   and  a  frac- 
tion, and  had  besides  distributed  to  the  next  of  kin 
sums  which  with  interest  amounted  to  27,277/.  and 
a  fraction,  making  together  a  sum  of  32,184/L  and 
a  fraction,  for  which  he  gave  George  Stacpoole  credit; 
and  this  being  deducted  from   the  above  89,582/. 
left  a  balance,  including  interest,  of  57»398/.  and 
a  fraction  to  be  accounted  fpr ;  and  then  the  Master 
found  the  several  distributive  shares  out  of  this  last 
sum,  giving  George  credit  for  ]  6,935/.  and  a  frac- 
tion, as  the  shares  of  himself  and .  his   deceased 
sister. 

To  this  report  Greorge  Stacpoole  took  fourteen  Fourteen  cx- 
exceptions  : — 1st,  For  that  the  Master  had  without  ScadminL 
authority  from  the  decree  made  distribution  :— 2d,  ''^**®'- 
That  the  Master  had  without  authority  charged  the 
administrator  with  interest  >— 3d,  That  he  had  re- 
fused 6.  Stacpoole  credit  for  several  considerable 
sums,  alleged  to  have  come  to  the  hands  of  John 
Stacpoole,   out  of  the  personal   estate  of  Francis 
Stacpoole,   George's  father.      The  4th  related  to 
the  same  matter : — 5th,  That  the  Master   had  re- 
fused G.  Stacpoole  credit  for  500L  poundage  al* 
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]yiarob4,a,8;lowed    to   Croasdaiie  Malony   for  agency   in  the 
""*  ^       /admtnifltration  : — 6th,   That  he  had  refused  G.  S. 
iM>MiNi9TitA-  credit  for  a  sum  of  2351.  paid  by  G.  S.  for  rent, 
TBRMT^— *    repairs,  servants*  wages,  &c.  on   account  of  an  es- 
cosTs— FAR-  tate  called  Violet  Hill,  which  John  Stacpoole  the 
covwT.kc.    intestate  had  in  his  lifetime  igiven  up  to  G.  iStac- 
poole.      (In    order    to    explain    this  exertion  it 
is    necessary    to    state  that  John   Stacpoole,   for 
fifteen    or    sixteen   years  before  his  death  consi^ 
dering  George  Stacpoole  as  his  heir,  had  made  him 
Jai^e  and  liberal  allowances  correspondir^g  to  his 
fortune,  and  among  other  things  had  given  bim 
ibis  estate  of  Violet  Hill  ;  and  George  insisted  that 
tbe  charges  connected  with  that  estate  incurred  in 
John*s  lifetime,  ought  to  be  paid  out  of  the  intes- 
tate's assets ;  but  the  Master  was  of  opinion  that 
John  meant  that  George  should  pay  these  charges.) 
Jthf  'Not  material : — 8th,  That  the  Master  had  only 
allowed  200/.  for  the  funeral  expenses  though  tbe 
expence  was  l,23ffl. : — 9th,  and  dOth,  Not  matqrial : 
nth,  That   the    Master    had  debited    G.    Stac- 
poole with  a  sum  of  5,900/.  principal  and  interest, 
due  on  a  bond  and  oiortgage  of  Philip  Stacpoole, 
dated  JtAy  1763,  and  the  exception  also  applied   to 
a  siun  of  265/.  charged  agiunst  G.  Stacpoole  in 
This  sum  of    respect  of  a  principal  sum  gf  100/.  arrear  of  rent 

100/.  did  not      ^*^,        ,       ,        n-A         I  ■•   t 

appear  to  be  of  the  lands  of  Dunnbegg,  which  noore  properly 
lT^!j^  related  to  the  subject  of  the  14th  exception.  (As 
paidto'c.s.  to  the  (2000A  bond,  it  appeared  that  PhiUp  Stac* 
lure  interest  in  pooIe  was  a  nephew  of  the  intestate  John  Stae- 
ihe  lands.  ^^^^  ^^j  ^ig  tenant  of  the  lands  of  Caldnffimck^ 
lender  a  lease  for  his  own  life  at  90/.  rent,  of  which 
a  considerable  arrear   bad  accrued    due.     Philip 
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Stacpoole  was  also  indebted  to  John  in  this  sum  ofMarch4,6.«; 
2000/.  and  interest,  and  applied  to  John  Stacpoole  °"^  J  j 
to  release  him  from  the  debt  and  arrear,  upon  his  abi^ivistra- 
sorrendering  his  lease.  John,  it  a^^ared,  did  noti^^^^Bsrv^' 
consent ;  but  Philip  executed  an  assignment  of  his  costs.— par- 
interest  in  the  lands  to  a  William  Considine^  as  couvt,  &c. 
trustee  for  John  Stacpoole,  in  consideration  of  sur- 
renderiSg  the  lease,  in  the  hope  that  at  a  more  fa- 
vsounMe  opportunity  John  would  be  induced  to 
oonsent ;  but  there  was  no  evidence  that  John  ac- 
<»ptedofit)  12th,  That  the  Master  had  charged 
G.  S.  with  a  sam  of  1^500/.  due  on  bond  from 
one  Hogan  to  John  Stacpoole  the  intestate^  though 
it  was  alleged  to  be  part  of  a  sum  borrowed  by 
John  Stacpoole  irom  Francis  the  father  of  George : 
— 13th,  That  the  Master  had  charged  George  with 
a  sum  of  66/.  due  to  the  intestate,  on  a  note  of 
Patrick  (LysAght,  though  it  was  part  of  another 
sum  of  88/.  afterwards  secured  by  bond,  also 
charged  against  George,  so  that^  as  Greorge  con- 
tended, he  was  chained  double: — 14th,  That  the 
Master  had  charged  George  with  870/.  as  arrears 
of  rent  of  the  lands  of  Dnnbegg,  and  with  822/. 
as  a  deficiency  in  credit  given  by  George  for  other 
arrears  of  rent,  and  for  sums  due  on  securities, 
thoogh,  as  was  alleged,  these  arreairs  had  been  re- 
leased by  John  Stacpoole  in  his  life-time,  and  were 
giot^lcieat  his  death,  and  had  not  been  received^ 
aiid  though  the  securities  had  been  unpfoductive 
without  any  wilfiil  default  or  neglect  of  the  admi- 
nistrator. 

The  cause  came  on  for  hearing  on  the  report,,  ex-  iso?.  Consent 
ceptions,  and  merits,  in  1 807,  before  Lord  Chan-  caii^'binieatd 
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March  4»  6, 8;  cellor  Ponsonby ;  the  parties  having  agreed  in  open 
"°^  J  J  Court  that  the  cause  should  be  heard  as  if  the 
ADMurisTRA-  Mdster  had  been  directed  by  the  original  decree  to 
TORMTv^"  take  the  account  both  ways,  with  and  without  in- 
cosTg.— PAR.  terest  charged,  and  the  Lord  Chancellor  being  of 

TIBfi.^— AC-  . 

couHT,  &c.  opinion  that  interest  ought  to  be  charged,  and  that 
"whaSdSwjtl  ^^®  ^^^  ^^  5,900/.  was  properly  charged  against 
cd  account  to  G.  Stacpoole,  which  were  the  two  chief  points  of 
^d^wfthmi't^  the  original  appeal,  decreed  that  the  2d  and  1 1th 
interest.  exceptions  should  be  over-  ruled,  and  also  the  1  st,  3d, 
StSStSjht  ^^*^>  6^h,  I2tb,  and  13th,  and  as  to  the  other  ex- 
tobechar^  ceptions  some  inquiries  were  directed  which  it  is 
against thead-  *  *  •  1  *  *  i. 
ministrator.     not  material  to  state. 

Twoquestions  The  cause  again  came  on  for  hearing  in  May, 
original  ap-  1808,  when  it  was  ordered  that  the  Master  should 
ther  intew^*"  inquire  whether  George  Stacpoole  had  rendered  a 
should  be       true  account  of  the  assets  in   1772  (with  reference 

charflsd  I 

2d.  Whether  a  probably  to  the  question  whether  interest  ought  or 
JhSIi?d  hf^''  ought  not  to  be  charged).  And  it  was  also  ordered, 
charged  as   to  the  third  exception,  that  George  Stacpoole 

s^nistrator.  should  be  allowed  a  sum  of  2,600/.  with  interest 
Decree  1803.  from  the  intestate's  death,  said  to  have  been  paid  by 

WhetherG.S.  ...  ;  .       .  -.^  ^  t  > 

had  rendered  a  him   in   1775  to  his  sister  Frances,  as  part  of  his 

iii*i77^&c!    fether's  personal  property  received  by  the  intestate ; 

Decree  of       and  it  was  also  ordered  as  to  the  eleventh  exception 

IdminSitor*  ^^^^  George  should  be  allowed  the  claim  of  5,900/. 

ought  not  to    The  Master  altered  his  report  accordingly,  and  re- 

with  t^      ported  that  G.  Stacpoole  had  fwt  rendered  a  full 

5,900/.  account  of  the  personal   estate    in    I772f   as  the 

amount,  as  then  stated  in  his  answer,  was  27fl87/.» 

and  according  to  the  altered  report  the  gross  amount 

was  29,078/.    To  this  report  George  took  ten  ex- 

ceptipns. 
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In  July  1810,  the  cause  came  on  for  hearing  onMarch4,6,8; 
the  reports,  exceptions,  and  merits ;  when  the  Court  '      i 

decreed  that  these   ten  last  exceptions   should  be  admivistra* 
overruled,  and  the  Master's  report  confirmed  without  !JJ^^^" 
prejudice  to  the  question  of  interest ;  that  the  second  corrs.— far- 
exception  to  the  report  of  1805  should  be  allowed,  couirr^icc. 
as  under  the  circumstances  of  the  case  George  ought  ^'^^i^^  ^ 
not  to  be  charged  with  interest,  and  the  Master  was  administrator 
directed  to  rectify  his  report  accordingly,  and  it  b^lharmil**^ 
was  ordered   that  plaintiff  and  defendants  should  ^»*wteitrt. 
abide  their  own  costs   until  further  order.    The 
Master  having  made  his  report  finding  that  a  prin* 
cipal  sum  of  17,910/.  slili  remained  to  be  distri- 
buted, the  charge  of  interest  being  disallowed,  the 
report  was  confirmed  by  order  of  Dec.  6,  1810,  by 
consent  of  the  parties,  without  prejudice  to  the  right 
of  appealing.     On  December  17»  1810,  the  cause  Coiu  of  par- 
was  finally  heard,  when  it  was  decreed  that  the  costs  ^^i^^^^ 
of  the  parties,  except  those  of  George  Stacpoole  the  ^^f?^'^^^^ 
administrator,  should  be  paid  out  of  the  fund,  and  ^nd. 
the  several  shares  should  be  disftributed  to  the  next 
of  kin  or  their  representatives. 

From  these  decrees  the  plaintiff,  William  Stao-  Orisioal  ap- 
poole  appealed,  in  as  far  as  they  decided  that  in-  ^tioS^ 
terest  was  not  to  be  charged  on  the  balance  found  ioterest— 
due  and  distributable :  2d,  In  as  far  as  they  decided  '      '  ^^  ' 
that  George  Stacpoole  ought  not  to  be  charged  with 
the  5,900/. :  3d,  In  as  far  as  they  directed  that  the 
costs  should  be  paid  out  of  the  fund,  because,  under 
the  circumstances,  George,  the  administrator,  ought 
to  pay  the  costs.     George  lodged  his  cross  appeal  Crou  appeal 
against  the  decrees  in  so  far  as  they  over^ruled  his  nwdiitor   *" 
•exceptions  and  demands  against  the  inteslatc's  es- 
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Mmh4^6,6;tate;  and  also  as  to  the  matter  of  <!08t8.  inmtio? 
^  -,,    V  tbat  ibis  costs  also  ought  to  be  paid  out  of  the  nmi. 
AouiKteTRA-  To  these  amieals  the  other  n^ct  of  kin  or  representa- 
TEKBgT.— .      ^*^®®  ^^^  ^^  made  parties. 

co8Ta^-PAR-     The  cause  came  on  forbearing  in  the  Hoase  of 

coojrT,&c.    Lords  fin  March,  1815,  when  it  appeared  to  their 

D^""^     Lord»hips  4;hat  the  other  next  of  kin  or  their  re- 

itsi&,  but  *    presentalifves  ought  to  be  before  the  House,  and  the 

owfofdefect^"'®  Stood  over  until  they  were  brought  forward. 

of  parties.      On  petition  therefore  of  the  Appellant  in  the  ori- 

nllciD^tlte     S^"^  appeal  amended  by  making  the  other  neat  of 

other  nest  of  kki^  or  their  representatives,  parties,  an  order  was 

bcHh'lp^]^  made  on  the  fl5th  of  April,  1615,  whereby  they 

were  ordered  to  put  in  their  answers  in  writing  on 

or  before  the  30th  of  May  following,  and  they  put 

in  their  answers  accordingly.     On  the  first  of  the 

said  month  of  May,  1615,  an  order  was  made  on 

petition  of  the  Appellant  in  the  cross  appeal,  also 

amended  so  as  to  make  these  next  of  kin,  or  their 

representatives  parties,  that  they  should  put  in  their 

answers  in  writing  on  or  before  tjhe  5th  of  June 

then  next ;  but  this  order  was  not  served  till  the 

end  of  July   1815,  so  that  the  hearing  was  pre- 

Tbe  other      rented  for  that  session.     They  were  thus  made  Re- 

n«3Uof  kin     gpondents  in  both  appeals,  and,  in  the  printed  ease 

spondents  in  prepared  for  them,  claimed  the  benefit  of  the  appeal 

M?chlmb^  by  William  Stacpoole,  the  Appellant  in  the  original 

nefitoforigi-  appeal;  and  further   insisted  that  the  demand  of 

and  muston  Gcorge  Stacpoole  against  the  intestate's  assets,  for 

appealing  as  to  tti^  sum  of  2,600/.  alleged  by  him  to  have  been 

a  further  point      ..        ,.      .  ^  T  "^  ri 

paid  to  his  sister  Frances  m  1775,  on  account  of  her 
alleged  proportion  of  their  fether  Francis's  assets, 
ought  not  to  be  allowed,  as  there  was  no  eridenoe 
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of  any  such  .payment  exeept  the  assertion  of  Gebrge  March  4, 6,  a; 
Staopqole,  in  pne  of  his  answers  filed  in  May  I795j  .        '      ! 
against  which  there  were  circumstances  of  strong  administra- 
presumption ;    Frances  having  died   in   1741,  ^nd^^^ji^^." 
Gqorge  haviqg  come  of  s^ge  in  1756,  and  adminis-cosTs^pAR- 
tered  t.o  his  father  iwithout  ev^r  having  made  any  count,  &c. 
demand  of  this  kind  a^inst  t.he  intestatQ,  who  ex- 
pended very  large  sums  for  him  and  his  sister  pre- 
vious to  his  death  io  -77'lf  being  thirty  years  after 
the  death  pf  P;!apQes.     And   they  also  urged  the 
circumstapce  itba.t  John  Stacpoole  was  not  the  guar- 
dian of  the  fortune  pf  George  aod'^his  sister.,  but 
only  of  their  persons,  and  that  George  Stacpoole 
''had  got  possession  pf  all   the  intestate's  letters, 
vouphers,  and  receipts,  and  had  mutilated  his  books 
of  account  of  his   money  transactions,  producing 
only  some  leaves  torn  out  of  them  which  h^d  a  very 
sus^picious  ^ppearancp. 

Np   npticp  however  vvas   t^ken  in  the  ultimate  No  notice 
judgment  of  the  objection  as  to  the  allowance  to  G.  Lords  o^  the 

Stacpoole  of  this  sum  of  2^600/.  appeal  as  to 

„r.  .  .  .  1  the  new  point. 

1st,  With  respect  to  the  question  as  to  the  5,900/.  Hearing  i8i6. 
and  whether  John  the  intestate  had  relefised   the  Q««'»<'° "  ^® 
bond  and  mortgage  for  2000/.  to  Philip  Stacpoole, 
it  was  ppntoaded  for  George  Stacpoole  the  adminis- 
trator, that  there  had  been  ^uch  a  contract  as  Philip 
qould  have  enforcedagainst  jQha,had  John  been  alive. 

{Zord  Eldou  (C.)  If  John  himself  was  not  bound 
to  release,  then,  nothing  dune  after  his  death  by 
George  Stacpoole  could  bind  the  rest  of  the  per- 
sonal representatives.  If  John  was  bound,  then  it 
^ig^iiies  nothing  vi^hat   was  don^  after  his  d^ath, 
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Mareh4,6,8;becau8e  hiB  agreement  would  have  altered  the  nature 
^_,,    J  of  the  property,  though  no  subsequent  act  had  been 
ADMivisTRA- done.) 

tbrbst!^*  It  was  argued  that  the  inference  from  the  circum- 
cosTs^PAR.  stances  was,  that  the  surrender  had  been  made  to 
COUNT,  &c.  Considine  with  the  consent  of  John,  especially  as 
no  inquiry  had  been  made  about  the  rent  for  twenty 
years.  The  inadequacy  of  price  was  to  be  noticed 
only  as  a  presumption  of  fraud,  but  where  it  ap» 
peared  that  one  party  intended  a  bounty,  the  pre- 
sumption of  fraud  was  rebutted,  and  he  was  bound. 
On  the  other  hand  it  'was  contended  that  the  infer- 
ence was  the  other  way,  as  the  mortgage,  was  in 
John's  possession  at  the  time  of  his  death,  and 
there  was  no  evidence  of  any  agreement  by  John 
to  release. 

2d,  As  to  the  question  of  interest,  it  was  con- 
Question  of    tended  for  George  Stacpoole  that,  as  there  had  been 
interest.        great  delay  in  calling  for  the  account,  and  as  the 
balance  was  that  of  a  contested  account  where  there 
were  good  grounds  to  contest  it,  the  administrator 
ought  not  to  be  charged  with  interest  in  the  present 
case.     Lord  Hardwicke  had  said  that  it  was  not  of 
course  to  charge  an  administrator  with  interest,  and 
Qr.WilkinsT.as  George  Stacpoole  had  been  allowed  to  go  on  for 
i5j?^'      ^  '  ^^  I^i^g  ^  ^^^^  dealing  with  this  money,  and  consi- 
dering, and  spending  it  as  his  own,  without  any 
suit  efiectually  prosecuted  dgainst  him,  it  was  un- 
reasonable now  to  charge  him  with  interest.  -On  the 
ground  of  acquiescence  for  a  great  length  of  time. 
Courts  of  Justice  had  dispensed  with  the  ordinary 
rules  of  evidence,  and  admitted  items  in  account  on 
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the  wth  of  the  party  without  vouchers,  as  in  J/or- March  4.6,  Sj 

gan  V.  Lewes.     On  the  other  side  it  was  contended,  ,   j 

that  it  was  strange  reasoning  to  say  that  because  administra- 

one  spent  his  neighbour's  property  in  ignorance,  heYiRBsx!— ' 

was  therefore  not  to  be  held  bound  to  restore  it.  costs.— far- 
tibs.—ac- 
Whether  it  was  ignorance  or  fraud,  he  was  bound  to  count^  &c. 

restore  it.  Under  one  of  the  decrees,  George  was 
bound  to  show  that  he  had  given  an  accurate  state-  ^ 
ment  of  the  account  in  1772,  and  it  appeared  that 
he  had  not  given  an  accurate  statement.  If  he  had 
fallen  into  a  fair  mistake,  and  given  a  fair  represen- 
tation, then  it  would  have  been  a  case  for  5  per 
cent,  interest.  But  it  was  not  fair,  and  therefore, 
the  full  legal  rate  of  Irish  interest,  6  per  cent  ought 
to  be  charged.  And  as  to  the  delay,  the  bill  was 
filed  in  179^  and  from  that  time  at  any  rate  there 
was  an  end  of  the  argument  as  to  spending  the 
money  in  ignorance. 

3d,  It  was  made  a  question  in  the  course  of  the  Whether  the 
hearing  whether,  as  the  other  next  of  kin  had  not  kin  entitled  to 
appealed  from  the  decree  below,  they  would  be  en-JjjJJ^''^*'' 
titled  to  the  benefit  of  the  appeal  by  William  Stac- 
poole,  they  not  having  disclaimed,  though  they  now 
came  forward  and  prayed  the  benefit  of  the  appeal. 
And  a  case  was  put  by  the  Lojrd  Chancellor ;  sup- 
pose, after  the  decree  had' made  them  all  actors,'  the       ' 
2,000/.  bond  in  question  had  been  disallowed  in 
the  report,  and  William  Stacpoole  had  excepted, 
and  the  exception  had  been  allowed;  would  the 
other  next  of  kin  be  entitled  to  the  benefit  of  the 
exception?    Nothing  however  was  said  upon  this 
point  in  the  ultimate  judgment. 

4th,  It  appeared  that  John  Stacpoole  had  made  Agreement  to 
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March 4, 6,8;  an  agreement  voluntary  on  the  face  of  it,  but  which 
'  J  was,  notwithstanding,  alleged  to  be  for  valuable  con- 
ADMiNisTRA-  sideration,  to  invest  a  sum  of  1,000/.,  part  of  a  sum 
tbrest!—'  of  3,000/.  due  to  John  on  mortgage,  in  the  purchase 
COSTS.— PAR- of  land,  to  be  settled  on  his  brother  Francis  for  Hfc, 

TIBS  ^""AC" 

couxrr,&c.    and  his  first  and  other  sons  in  tail  male.    This  not 
fiS^?*lSir  *^*^^°5  ^^^^  ^^"®'  George  claimed  the  1,000/.  and 
iDg  lands  to     interests  against  the  assets.  But  John  had  purchased 
**^^  '         the  mortgaged  premises  and  suffered  them  to  de- 
scend to  George,  and  it  was  contended  that,  sup- 
posing  the  agreement  to  be  for  valoable  considenn 
tion,  this  was  suflScient  performance  on  the  authority 
ofSowden  v.  Sowden,  l  Bro.  Ch.  Cas.  582.  and  that 
class  of  cases. 
Irish  Chap-        5th,  With  reference  to  a  practice  of  the  Irish 
ceiyprac  ce.  djgnce|.y ^  L^P J  Hg jeg^fji]^  Qbgepyj^j .  «^  the  sequestra- 

1'  tion  was  the  first  effectual  process  in  Ireland  until  I 

"  reformed  the  practice,  and  a  very  abominable  prac- 

^'  tice  it  was.     The  delay  was  the  same ;  aH  previous 

processes  were  issued  and  the  time  run  out,  an^ 

then  an  non  est  iwoentus  to  the  attachment^  they 

**  moved  for  the  sequestration/* 

Evidence  not       6th,  Objections  were  made  at  the  bar  to  the  read« 

Scrtobc  *"  ing  of  evidence  not  printed,  arid  to  the  printing  of 

"^^  observations  without  signature  of  counsel.     {Lord 

Eldon  (C.)    Tlie  rule  of  the  House  as  to  the  prints 

ing  of  evidence  is  made  for  the  purpose  of  guarding 

itself;  but  it  is  competent  to  the  Hou«e  to  ^hear 

other  evidence  not  printed,  if  it  thinks  proper.  The 

parties  are  to  print  what  they  think  material,  bu(r 

in  such  a  case  as  this,  it  is  rather  too  much  to  sup-^ 

pose  that  any  one  can  infallibly  say  what  is  and  is 

not  material.     As  to  the  other  point  in  a  case  undqr 
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the  names  of  Earner  v.  Fisher,  or  some  such  names^  Marcii  4A  b  v 
the   noble  Lord  then  on   the  woolsack  called  the  .        '      j 
agent  to  the  bar,  and  censured  him   for  printing  ADMiKifiTRA* 
observations  without  signature  of  counsel.)  tLesiv--* 

COSTS.— FAR* 
TIB8w"~"AC" 

Mr.  Leach  and  Mr.  Homer  for  Appellant  incouxT.&c. 
original,  and  Respondent  in  cixms  appeal.  Agent «aiwiiiv' 

Sir  S.  Romillyf  Mr.  Hart,  and  Mr.  fFetheral  for  obtwaiions 
Respondent  in  original^  and  Appellant  in  crossappeaK  ^!^of  co^ 

Mr^  Blake  for  the  other  nexA  of  kin.  *^* 

Lord  Redesdale  (after  stating  the   case).— -On  Jane  86iisi6# 
these  two  appeals  the  questions  in  their  order  are  "^^C^*"**^^ 
these:  1st,  as   to  the  5,900/*,  that  the  principal  Qaestion  as  to 
sum   was  due  on   mortgage  to  the  intestate  from  ^'^^  ^'^^'' 
Philip  Stacpoole  is  unquestionable.     But  George 
insisted  that  John  Stacpoole  had  agreed  that  this 
sum  of  2,500/.  should  be  liquidated  by  a  transaction 
with  Philip.     There  was  a  good  deal  of  evidence  on 
this  point,  but  nothing  to  show  that  John  Stac- 
poole had  in  his  life^time  given  up  thia  mortgage  ta 
Philip,  and  if  he  had  not  relinquished  it  effectually, 
it  was  thon  still  a  debt  to  be  demanded  by  George 
i^cpoole  as  administrator.     George,  however,  had 
thought  proper  to  release  this  debt,  taking  to  hinu 
self  the  benefit  of  the  consideration  which  was  not 
adequate!  so  that  it  would  have  been  in  some  mea*- 
sure  voluntary  on  the  part  of  John.    But  it  does 
not  appear  that  he  ever  did  abandon  the  mortgage^ 
and  as  there  is  no  evidence  that  he  accepted  the 
surrender  of  the  lease  as  the  consideration,  it  must 
be  held  to  be  a  debt^  due  to  John  Stacpoole  at  the 
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March4,(5,8;  lime  of  his  death,  which  George  Stacpoole  had  no 

Jope  g6,i8i6.  ^^^^  ^^  release.     As   to   that   sum   therefore,  the 

ADKiNisTRA-  MasteFs'  rcport  appears  to  have  been  right,  and  the 

tbrbstT— *    Lord  Chancellor's  decree  wrong. 

COSTS.— PAR-      The  original  appeal  then  complains  that  interest 

couNTv  Sic.    was  not  allowed  on  the  balances.     Now  I  must  con- 

Tlie  5,900/.    fess,  I  cannot  conceive,  on  what  ground  the  Court 

beenchar^^  refused  to  alio w  interest.     John  Stacpoole  died  ia 

I^Stotor*^'^771,  and  near  forty  years  after,   in  1810,  a  great 

gnd  the  decree  part  of  his  property  remains  undistributed  in   the 

th^^int      hands  of  George  Stacpoole  the  administrator.  Some 

The  admiai-  payments  were  made  long  ago  to  the  several  next 

a^^  ha^*  ^f  ^^^9  ^^^  ^^  very  unequal  proportions  ;  and,  from 

been  charged  that  inequality,  those  who  received  the  larger  pay- 

l(0i^Q3  f^p    ments  would  have  an  undue  advantage  over  the  rest, 

charging  in-    unless   those   who  received  the  smaller  payments 

theailmini-    Were  allowed  interest.    But  there  are  other  grounds 

itrator.  upon  which  the  claim  for  interest  may  be  sustained ; 

for  all  the  embarassments  and  delays  in  the  distri-* 

bution  of  this  property  have  been  occasioned   by 

^  George  Stacpoole  himself.    The  different  items  and 

particulars  in  the  account  of  John  Stacpoole's  pro-* 

perty  were  not  complicated,  and  it  was  the  duty  of 

the  administrator  to  distribute  as  soon  as  he  could. 

As  to  the   5,900/.  composed  of  a  principal  sum 

of  2,500/.  aqd    interest   thereon,    surely,  interest 

ought  to  be  allowed  on  that  as  it  was  a  sum  which? 

if  allowed  to  remain  as  it  was,  would  have  produced 

interest. 

Demands  of       Another  demand  made  by  the  administrator  was 

stratorTn"re-  ^^  *^*^  nature.     Francis  Stacpoole,   the  brother  of 

mctofhii     John^and  father  of  George  Stacpoole, .  the  admi- 
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nUtrator,  died  in  1741,  leaving  a  widow  and  two  March  4, 9, 
children ;  namely,   George  Stacpoole  and  Frances  isie!*"*  *  ' 
bis  sister.     Greorge  insisted  that,  some  how  or  other^  ^-— *v— *^ 
John  had  possessed  himself  of  the  personal  estate  /low!!.""^' 
of  Francis,  and  evidence  was  gone  into  on  that"*^^.— 
head,  and  the  result  was  this — that  it  was  true  that  tibs.1-ac- 
John  had  interfered  to  secure  the  property  for  the  ^^^''>  ^• 
children  of  Francis^  and  that  he  had  in  his  hands  a 
sum  of  2,6oo/.  belonging  to  the  sister  Frances.    As 
to  the  other  demands  upon  this' ground,  it  appeared 
that  George  bad  been  living  with  his  uncle,  John 
Stacpoole,  the  intestate,  for  fifteen  or  sixteen  years, 
and  had  received  from  his  uncle  the  estate  of  Violet 
Hill,  where  be  resided;  and  yet^  during  all  that  No  demands 
time,  George  never  made  any  such  demands  against  muie  U'°^ 
his  uncle,  the  intestate,  in  his  life-time;  so  that  it  is  9??^i? 

.  John  8  liro- 

clearly  to  be  presumed,  as  the  Court  below  did,  that  time,  and  to 
all  demands  of  that  sort  had  been  satisfied :  but  as  ^at theywm 
to  the  2,600/.  belonging  to  the  sister,  and  which  Mtbfied. 
George  alleged  he  paid  to  her,  that  was  allowed  by 
the  Court,  and  no  exception  was  taken   to  that 
allowance.     Sums  of  between  5,000/.  and  6,000/. 
were  thus  cut  oflF  from  these  demands  on  this  ground. 
These,  however,  were  the  grounds  on  which  George 
Stacpoole  insisted  upbn  being  allowed  these  pay- 
ments, and  kept  10,000/.  in  his  hands  to  answer 
such  demands ;  and  it  seems  clear  that  he  ought  to 
pay  interest  on  the  sum  which,  on  the  result  of 
the  accounts,  appeared  to  remain  due  to  the  next 
of  kin. 

As  to  the  matter  of  costs,  the  decree  appears  not  Costs, 
to  be  peifectly  correct,  as  all  the  embarrassment  ^^^^^jj^ 
and  expense,  and  the  delay,  by  avoiding,  as  long  origioaidecree 

VOL.  IV.  ft 
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March  4, 6,  as  possible,  the  taking  and  settling  the  accounts, 
iSi6*!°*  '  were  owing  to  Geoi^  Stacpoole.  On  every  pro- 
^— V— ^  ceeding,  before  answer,  before  examination  put  in, 
TWN^.— iN-^'  before  evidence  produced,  he  stood  out  to  the 
TEREST.—      issuing  of  sequestrations,  in  order  to  keep  in  his 

COSTS  """PAR"  ^  *  .  * 

TIES—AC-  own  hands  property  which,  as  administrator,  he 
COUNT,  te.  ^^g  bound  to  account  for  and  distribute  fully  and 
the  asLinis-  fairly,  and  as  soon  as  possible.  All  the  next  of  kin 
^^^^^'  had  an  equal  right  to  the  administration  ;  but  bad 

trusted  it  to  him  on  account  of  his  ample  fortune. 
I  think,  therefore,  that  from  the  time  of  the  ori- 
ginal decree,  the  costs  of  the  Plaintiff  in  the  cause 
ought  to  be  borne  by   George  Stacpoole,: as  th^ 
were  all  occasioned  by. him,  except  merely  the  costs 
of  taking  the  account,  which  were  comparatively 
small :  and   it  would  have  been   much  better  for 
thiem  to  have  paid  this  expense,  if  they  could  have 
got  thie  matter  settled  at  once,  as  then  they  would 
have  had  the  property  much  sooner. 
Cross  appeal.      The  cross  appeal  applies  first  to  the  disallowance 
of  the  demands  of  George  Stacpoole  against  the 
assets  of  the  intestate,  in  respect  of  his  father's 
property,  except  as  to  the  sum  of  %6ooi. ;  and  so 
far  I  have  already  stated  the  Court  below  was  right 
Administrator  in  over-ruling  the  exception.     So  with  respect  to  the 
Mt'offachiJ^"»a^^^roftheiifthexception,  which  relates  to  the  claim 
for  poundage  of  poundage;  that  seems  an  extraordinary  charge,and 

allegedtohave       '^    _     ,  ?,   .    .      ..^      ,  .         i    .  j 

been  paid  to   onc  of  which  it  16  difiicult  to  Comprehend  the  ground. 

SeSminii-  I  Cannot  judge  on  what  grouud  such  a  charge  was 

tration.         made  by  Malony,  and  I  do  not  see  how  the  decree 

can  in  this  respect  be  altered,  as  the  Court  below  had 

more  assistance  and  better  means  of  judging  of  the 

propriety  of  such  it  charge  than  we   have,    and 
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they  haver '(lecided  that  it  ought  not  to  be  allowed; March 4^6, 
and  whether  it  was  really  paid  to  Malony  or  not  is  isie!^  .  ' 

doubtful.  ^ ^— ' 

The  sixth  exception  relates  to  the  disallowance  <rf^^!I!Jl^* 
the  demand  in  respect  of  the  renb,  servants*  wages,  "*■*«•— - 
and  repairs  connected   with  the  estate    of  Violet  nn^o.  * 
Hill;  and  certainly  this  is  a  very  extraordinary ^^'^ 
charge.    John  had  permitted  George  Stacpoole  to  estate. 
,  have  the  full  enjoyment  of  that  estate,  leaving  it 
to  George  to  pay  the  rents  due  out  of  it,  and  con- 
nected with  bis  own  enjoyment;  and  John  could 
have  had  no  conception  that  he  was  to  be  charged 
with  any  of  these  expenses. 

The  eighth  exception  related  to  the  funeral  ex- Funenl  ei- 
penses,  which  attiounted  to  an  enormous  sum  ibr^'^''*^' 
such  an  occasion,  and  two  of  the  next  of  kin  ap- 
pear to  have  had  some  concern  in  these  expenses, 
for  the  purpose  of  gaining  some  benefit  by  it  as 
tradesmen.  But  George  Stacpoole  was  bound  to 
control  this ;  and  the  other  next  of.  kin  could  not 
be  charged  for  the  acts  of  these  two ;  and  the  two 
could  have  had  po  notion  that  they  were  to  pay 
their  proportioil  of  the  expense,  otherwise  they 
could  have  had  no  profit  as  tradesmen.  The  Master 
and  the  Court  thought  that  200/.  was  a  sufiicient 
sum  for  the  funeral,  and  it  would  be  too  much  to 
overturn  the  decision  as  to  that  point 

Then  comes  the  eleventh  exception,  as  to  the 
5,Q00/.,  which  I  hafve  already  mentioned ;  and  the 
arrears  of  rent  of  the  lands  of  Dunbegg,  which 
will  come  mort  properly  wheti  we  consider  the 
fourteenth  exception.  The  twelfth  exception  re- 
lated to  a  sum  of  1,500/.,  with  which  G.  Stacpoole 

a2 
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Much  4, 6, 8;  also  reversed  as  to  the  question  of  interest,  and  it 
v°^-  ^^    J  WAS  ordered  that  the  full  legal  rate  of  interest  on 
▲mmrraTRA-  the  sum  remaining  undistributed  .should  be  charged 
teb'^'^*     against  the  administrator,  making  annual  rests  in 
co8T8>--PAB-  the  accounts,  and  charging  interest  on  the  annual 
couiiT;Sw.     balances.    The  decrees  were  also  retiersed  in  so  far 
as  they  directed  the  costs  of  the  plaintiff  to  be  paid 
out  of  the  fund,  and  it  was  ordered  that  the  adminis- 
trator should  pay  all  the  PlaintiflPs  costs,  subsequent 
to  the  original  decree  in  1800.     And  it  was  ordered 
that  G.  S.  should  be  charged  with  the  arrears  of 
rent,  and  it  was  referred  back  to  the  master  to  review 
his  report  as  to  the  several  sums  stated  as  arrears  of 
rent,  and  as  to  whether  and  how  far  they  were  due 
at  death  of  John  fitacpoole,  and  were  received,  or 
without  wilful  neglect,  &c.  might  have  been  received 
by  G.  Stacpoole,  &c. ;  and  the  decrees,  so  far  as  not 
reversed  or  varied,  to  be  affirmed. 

.  Agent  for  Appellant,  William  Stacpools  Ksavb. 

Ag«nt«  for  {lespondents.    G.  Stagppole,  WiiXiAMSf  and 

Brooks^ 


IRELAND. 


apfeal  from  the  court  of  chancery. 


1815. 

March  90, 
181S. 


MooRB — Appellant. 
i  Blake  and  another — Respondents. 

A*  CONVEYS  (or  assigns  bis  joterest  in)  lands  to  B.  in  consi- 
deration, amon^  other  things,  that  B.  shall  make  or  giye 
a  lease  back  again  to  A.  of  a  half  or  portion  of' the  lands, 
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and  in  considenition  also  of  a  loan  of  200i.  by  B.  to  A. — 1815. 

B.  covenants  to  execute  the  lease  accordinglj,  subject  to  March  20, 
the  re-payment  of  the  2002.  for  which  B.  has  a  judgment,  l^^^- 

No  lease  actually  made,  but  A.  remains  in  possession  of  ^"""""v  ■"  ^ 
his  portion  upon  his  equitable  title. — B.  lends  further  sums  bight  to 
of  money  to  A.  and  obtains  judgmentS'for  these  sums,  and  ^y"J^sale-" 
then  conveys  the  lands,  and  assigns  the  judgments  to  C. — ^  ^q^^j,  undbr" 

C.  issues  writs  of  fi.  ftu  on  the  judgments,  and  in  1781»  fi.  fa.^de- 
procures  a  sale  by  the  Sheriff  of  A/s  equitable  interest;  lay.— mobt- 
and  on  ejectment  brought  on  the  demises  of  the  purchaser,  g^<^^- 

and  of  C.,  A.  is  turned  out  of  possession. 

A.  in  1782  files  the  bill  in  chancery  for  relief,  and  execution 
of  a  lease  to  him  according  to  the  agreement,  but  from 
embarrassment  in  his  circumstances,  does  not  further  pro- 
secute the  suit  till  1801.  No  steps  taken  between  1782 
and  1801  to  dismiss,  the  bill.  In  1808  the  bill  dismissed 
below. 

The  decree  of  dismissal  reversed  by  the  house  of  Lords,  for 
1st,  the  right  to  a  suit  in  canity  is  not  a  proper  subject  of 
sale  by  the  sheriff  under  ajt.fa.  and  the  sale  is  a  nullity. — 
2d,  the  delay  in  prosecuting  the  suit  is  well  accounted  for, 
and  po  steps  were  taken  to  dismiss  the  bill;  and,  at  any 
rate,  the  riffht  to  the  lease  does  not  rest  merely  on  the  co- 
venant by  the  landlord  to  make  it,  but  is  part  of  the  con- 
sideration of  that  conveyance  or  assignment  by  which  the 
landlord  himself  acquired  his  title. — Therefore  the  prin- 
ciple  of  delay  does  not  apply,  and  A.  is  still  entitled  to  have  * 
his  lease  executed  in  terms  of  the  contract ;  and  has  his 
relief  in  equity,  without  the  necessity  of  resorting  for  re- 

'     dress  to  the  dourt^  out  of  which  the ^.  fa.  issued. 


1782. 


Richard  MooVe,  the  Appellanf s  father,  filed  fim  filed 
his  bill  in  chancery,  on  the  26th  April,  1782,  against 
Richard  Blake,  George  Blake,  Thomas  Martin, 
Valentine  Blake,  and  George  Geale,  Defendants, 
thereifn  named,  stating  the  following  facts :  That 
Thomas  Duel,  late  of  Ballymagibbbn,  in  the  county 
of  Mayo,  was,  in  his  life  time,  possessed  of  th6 
town  and  lands  of  Killesarogh,  or  Ballymagibbon, 
and  Kilfrehane,  or  Douogh,  containing  about  300 


EIGHT  TO 
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— -1815.      acres  of  profitable  land,  under  a  lease  from  the  see 
1816.      [     of  Tuam,  for  a  term  of  21   years,  at  a  small  yearly 
rent,  and  fine  for  renewal.     In  1761,  Duel,  on  the 
fqJi-  inter-marriage  of  his  eldest  daughter,  Mary  Duel, 
TY  HOT  SALE-  virith  Richard   Moore,  (the  Appellant's  father)  by 
Fi.  FA.— Ds-   marriage  articles,  duly  registered,  assigned  his  inter- 
oaobT'*^*^'  ^^*  ^^  ^^®  lajiAt  to  Richard  Moore,  in  consideration 
of  the  marriage,  and  a  sum  of  300/.  paid  by  R. 
Moore,  to  Duel's  other  daughters,  &c. ;  and  Moore 
on  his  part  covenanted  to  settle  on  Duel's  wife,  and 
on  his  own  intended  wife,  30/.   each,  by  way  of 
jointures,  chargeable  on  the  lands. 
1769.  Moore     Duel  having  died  in  1 769,  Moore  took  possession 
£u!eofchurch  of  the  lands,  and  afterwards  contracted  debts,  and 
lands.  became  extremely  embarrassed  in  his  circumstances. 

In  consequence  of  these  embarrassments,  with  which, 
as  was  alleged  in  the  bill,  John  D'Arcy,  of  Hounds- 
wood,  in  the  county  of  Mayo,  was  well  acquainted. 
Agrees  to  sell  Moore  agreed  to  sell  all  his  interest  in  the  lands  or 
the*uSSS*to°  fa'^ro  (which  produced  a  profit  of  800/.  a  year)  to 
D'Arcy.         D'Arcy,  in   consideration  of  D'Arcy's  paying  oflF 
Moore's  debts,  which  amounted  to  about  800/.,  and 
In  considera-  of  his,  D'Arcy's,  making  or  giving  back  a  lease  to 
cy's  giving  him  Moore  of  One  half  of  the  lands  at  half  the  yearly 
of  haff '^*    rent  and  renewal  fines,  payable  to  the  see  of  Tuam 
lands.  for  the  whole,  and  for  the  same  term  under  which 

the  whole  was  held.  D'Arcy  having  afterwards 
refused  to  pay  more  than  575/.  of  the  debts,  Moore 
found  himself  under  the  necessity  of  acceding  to 
the  terms  ;  and  accordingly  assigned  his  interest  in 
the  land,  upon  the  above  mentioned  conditions,  to 
And  kn^ng  D'Arcy,  wbo  however  advanced  200/.  to  Moore,  by 
vray  of  loan,  to  secure  the  re-payment  of  which, 
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Moore  gave  his  bond  and  warrant  of  attorney,  upon  -—  laia. 
which  judgment  was  entered  up.  I8I6. 

Immediately  after  the  execution  of  the  last  men-  '^■^■v^-^ 
tioned  deed,  another  deed  or  instrument  in  writing  "1" i/b9u>. 
was  executed  by  D*Arcy  to  Moore,  bearing  date  the  TifwoxaAL*- 

•'  •'  ^  ,   ,  ABLE  mrDBS 

6th  day  of  November,  1769;  whereby,  after  reciting  fx.  fa.— d»- 

the  assignment,  and  that  D'Arcy  had  paid  200/.  over  ^obT**^**' 

and  above  the  said  b75i.  for  which  sum  of  200/.  iXArcy  oota- 

Moore  passed  a  bond  or  warrant  of  attorney,  he,  l^JI^  fj^ 

D'Arcy,  covenanted  with  Moore:  "That  in  con- object  to  Uw 

"  sideratioQ  of  such  assignment  to  the  said  D'Arcy,^esooi. 

"  he  the  said' John  D*Arcy  would,  at  the  request  of 

"  the  said  Richard  Moore,  his  heirs  and  assigns, 

'^  perfect  and  execute  a  lease  to  the  said  Richard 

"  Moore,  subject  to  the  usual  clauses  between  tand- 

"  lord  and  tenant,  of  all  that  part  of  the  said  lands 

"  then  in  the  occupation  of  the  widow  Duel,  John 

^  Browne,  and  Richard  Moore,  on  the  same  footing 

"  and  tenure  that  the  said  John  D'Arcy  held  or 

"  should  thereafter  hold  the  same  under  the  see  of 

"  Tuam,  and  renew  the  same  from  time  to  time, 

"  subject  nevertheless  to  the  yearly  rent  of  6/.  5^. 

"  and  also  to  half  the  fines,  fees,  and  expenses  of 

"  renewal  of  the  whole  concern  with  the  see  of 

"  Tuam,  and  also  subject  to  the  payment  of  the  said 

"  last  mentioned  sum  of  200/.  and  interest  thereof 

'^  to  the  said  Richard  Moore,  indemnifying  and 

*'  saving  harmless  him  the  said  John  D'Arcy,  his 

"  heirs  and  assigns,  from  all  debts,  jointures,  and 

^*  incumbrances,  afiecting  or  thereafter  to  afiect  the 

••  said  concerns,  or  any  part  thereof.*' 

It  is  observable  that,  in  the  deed  of  assignment, 
the  lands  of  which  Moore  was  to  have  a  lease  were 
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1615.     islated  as  a  moiety,  while  in  the  deed  of  covenant' 

1816/  ^'  ^^^y  ^^  mentioned  as  the  part  in  the  occupation  of 
^  wy  ■■  ^  the  widow  Duel  and  others,  which  seems  to  have 
swrri/wi-  '^^^  *^®  portion  called  Killesarogh  or  Ballymagib- 
TTiroTAALB-  boB*  Of  tb^t  poftioD)  Moore  continued  in  posses- 
tt!fAr-pv^  ^^^^9  ^^^  D'Arcy  took  possession  of  the  other  moiety 
LAt:.--riioET-'  1^  it  ^as  called  in  the  bill,  or  that  portion  denomi- 

nated'KilfrahanCj  orDouogh. 
D'Arcy  ad-  D'Arcy  afterwards  advanced  two  further  sums  of 
I^  to^  ^OL  and  20/.  to  Moore,  who  gave  bonds  for  them, 
whTrheob-  ^P^^  wbich  judgments  were  entered  up,  but  never 
tains judg-  executed  the  lease;  and,  in  17773  he  assigned  his 
^KiishUiDt^ interest  in  the  whole  lands,  and  the  three  bonds  and 
^j°  *^®  ^^ judgments  to  Richard  Blake,  who  had  an  estate 
jud^eats  to  adjoining  to  Moore's  farm.  Richard  Blake  revived 
^'  the  judgment  in  his  own  name,  and,  without  notice 

Biakeprocares  to  Moore,  as  the  bill  alleged,  caused  three  writs  of 

2tTii  wiT/*/^-  *^  ^^^^  ^^  *b®  ^^^^^  judgments,  directed  to 

under  writs  of  the  sheriff  of  Mayo;  ^nd  procured  the  same  to  be 
delivered  to  one  James  Geale,  who  acted  as  sub^ 
sheriff  to  Valentine  Blake,  the  high  sheriff,  over 
whom  (Geale)  Richard  Blake,  as  the  bill  alleged, 
'  had  great  influence*  The  bill  further  stated  that 
Richard  Blake  having  called  together  two  or  three 
of  his  friends,  they  repaired  to  the,  sessions  house, 
at  Ballincobe,  in  the  said  county  of  Mayo  ;  and  set 
up  for  sale  by  public  cant,  without  having  posted 
any  previous  notice  thereof,  Moore*8  interest  in  the 
moiety,  or  rather,  Ballymagibbon  portion,  of  the 
lands,  though  Moore  had  never  obtained  any  lease 
from  D'Arcy,  and  consequently  had  not  the  legal 

Sj^^rcSS^^^^^    and  that  George  Blake,  the  brother  of  R. 

by Biake'sbro- Blake,  having  bid  330/r,  being  about  15/.  more  than 

ther. 


ON  APPEALS  AND  WRITS  OF  ERROR.  ^35 

the  amount  of  the  executions  and  costs,  and  by isis. 

several  huodred  pounds  less  than  the  real  value,  ^^^^' 

was  declared  the  purchajB^r,  and  the  interest  was  '^ ^/^— ^ 

assigned  to  him  by  the  sheriff.    The  bill  further  *^^=y^^^^ 
stated  that  an  ejectment  was  brought  pn  the  SQpars^te  ty  not  sals- 
demises  of  R.  and  G.  Blake^  and  that, they  threat- pf.^'y^y^p^ 
eped  to  turn  Moore  out  of  possession,  under  colour  ^^^^r-^uo&j^ 
of  the  sherifPs  sale.     And  the  bill  charged  that  Ejectment. 
Blake  knew  before  the  sale  th^t  Moore  h$^d  only  Chaise  that 
an   equitable  title,  and  prayed  that  the  sale  fiod^||^^^^°^ 
writs  might   be  set  aside,  and  that  Blake^  being  t»roofMoo»'f 
liable  to  the  same  equity  as  D'Arcy,  might  be  com-  Pfayerofiho 
pelled  to  execute  a  lease  to  Moore,  pursuant  to  the  i>>u* 
agreement ;  that  the  defendants  might  be  restrained 
from  turning  Moore  out  of  possession,  and  that  a 
reasonable  time  might  be  allowed  to  Moore  to  pay 
the  demands  i^ainst  him. 

The  defendants  by  their  answers  admitted  the  Answers, 
material  facts  in  the  bill,  and  stated  that  they 
believed  the  reason  for  D'Arcy's  refusing  to  execute 
a  lease  to  Moore  waa,  that  Moore  had  npt  performed 
bis  part  pf  the  agreement,  by  payment  of  the  200/. 
and  his  half  of  the  rent  and  fines  ;  and  they  denied 
that  George  was  merely  a  trustee  for  Richard  Bluk^ ; 
and  insisted  that,  as  Moore  had  no  other  property 
for  payment  of  his  debts,  the  sale  was  valid ;  and 
that  George  Blake,  the  purchaser,  and  not  Moore, 
was  entitled  to  the  lease  Under  the  agreement. 

Moore,  it  appeared,  was  unable,  owing  to  the  em*-  Deia:^  in  pn>- 
barrassment  in  his  circumstances,  to  prosecute  thej^j^**"^ 
.  suit  for  several  years,  and  was  turned  out  of  posses* 
sion.     At  length  in  January,  1801,  he  filed  his 
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— *  1815.     chasers  ;.  and  the  Respondents  were,  after  they  had 
181^  ^^'     obtained  possession  placed  in  contemplation  of  a 
^— v.— ^^  Court  of  Equity,  in  the  situation  and  character  of 
SUIT1WEQT7I. ^9**tg»g«C8' i^  possession,  or  stood  in  the  situation 
TT  NOT  s^Li>  of  trustees  of  the  said  moiety  of  the  said  land^,  by 
n.^FA^D^    virtue  of  the  said  articles  of  agreement  and  declarar 
tAY.-icow.  tion  of  trust  of  the  6th  of  November,  1760,  and  the 
notice  thereof  to  the  said  Rifchard  and  George  Blake. 
2d.  Because  it  was  also  clearty  proved  that  it  was 
the  poverty  and  imprisonment  of  the  said  Richard 
Moore  which  prevented  him  from  prosecuting  the 
said  cause  with   diligence,  (which    inability  was 
caused  by  the  oppressive  oonduct  of  the  said  De- 
fendants, and  the  fVaudulent  sale,  and  the  dispossess- 
ing of  the  said  Richard  Moore  as  aforesaid,  and  the 
adverse  and  fraudulent  answers  filed  by  the  said  de- 
fendants, Richard  Blake  and  George  Blake,  to  the 
said  Richard  Moore's  original  bill,)  and  as  the  said 
original  bill  never  was  dismissed,  nor  the  said  cause 
abated,  until  after  the  said  Richard  Blake's  appear- 
ance to  the  said  amended  bill  in  the  year  iSdl,  as 
herein  before^mentioned,  same  must  be  deemed  a 
lis  pendens ;  and  as  it  was  not  laches  in  the  said 
Richard  Moore  to  have  rested  on  his  equitable  title, 
previous  to  the  filing  of  the  original  bill,  the  posses- 
sion having  gone  up  to  that  time  with  the  equitable 
agreement  contained  in  the*  said  article,  according 
to  the  authority  of  Lord  Redesdale,  in  Ormsby  v. 
Crofton^  2  Scheie  and  Lefroy*s  Reports,  so  the 
pendency  of  such  original  bill,  according  to  the 
same  authority,  as  reported  in  1   Schole  and  Le- 
froy,  386,  had  the  effect  of  preserving  to  the  Api- 
pellant  a  right  to  the  same  relief,  which  the  said 
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Ricbftvd  Moore  was  entitled  ta  at  the  time  of  jfiliiig  — r^iai^ 
theortgiDal  bill  asiifoEesaid^. and  therefore  the  Ap-^^^  ' 
pellant.  should  not  haveiheen  barred  fnom  the  relief  ' — v****^ 
to  whi<;b  the  said  Richard  Moore  was  entitled  at  the  *I^^  "^ 
time  of  filing  the  original  bill  by  leason  of  the  delay  ty  >ot  sau# 
suffered  in  prosecuting  the  suit.  h.?a^^. 

It  appeared  that  the  decree  below  had  not  r  been  ^^y^»m» 

,  ,  GAGE. 

made,  up,  and  the  judgment  was  delayed  till  the  de«-  jadgment  de- 
fect should  be  tectified:^  *aje<*  till  d». 

cree  made  up 
below. 

Lard  Eldon  (C.)     In  the  Appellant's  case,  and  at  March  so, 
the  bar  here,. it  was  represented  that  the  latter  de-  judgment 
cree  in  this  case  proceeded  on  the  ground  of  the  de- 
lay in  prosecuting  the  suit.     And  the  question  now 
is,  whether  this  or  the  former  decree  is  the 'right 
one;  and  whethdr,.  if  the  last  decree  should  not  be 
sustained^  the  relief  lender  Lord  ,CbaikMiHor  Poti- 
sonby's  decree  was  exactly  that  which  ought  Co  be 
given.     It  is  unnecessary- to  state  the  icircumstances 
of  this  case  prior  to^  1769^  when  Richard  Moore,  the 
Appellant^s  father^  A>ecame  possessed  of  ibis  property. 
It  appeared  that  hewas  in  very  embarrassed  circum- 
stances; and^for  the^reasons,  and  upon  the  condi- 
tions stated  in  the  case,  conveyed  his  interest  in 
these  lands  to  one  John  D*Arcy,  who  thereupon 
entered  into  possession  of  a  portion  of  the  lands^ 
known  by  the   name  of  Kilfrahane,  or  Douc^b. 
^oon  after  this  the   instrument  of  agreement,  of 
which  I  have  now  seen  the  original,  was  executed 
between  the  parties  ;  and  that  instrument,  which'  is 
dated  6th  Nov.  1769,  after  reciting  this  last  deed, 
and  that  John  D*Arcy  had  paid  the  200/*  over  and 
above  the  575/.,  for  which  sucn^of  200/.  Moore^JHid 
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Mtfch  fo,  given  his  bond  and  warrant  of  attorney,  (upon  which 
y^^^  ^  judgment  was  afterwards  entered  up),  states,  that 
mioBTTo  D'Arcy  covenanted  with  Moore  that,  in  considera- 
suiT  iH  »Qui.  tiQn  Qf  the  assignment,  he  would  at  the  request  of 
ABLB  uiTDEB  Moorc,  his  hcirs  and  assigns,  perfect  and  execute  a 
LAT^^^^cm-  '^^^  ^^  Moore,  &c.  subject  to  the  usual  clauses  be- 
•AGS.  tween  landlord  and  tenant,  of  all  that  part  of  the 

lands  in  the  occupation  of,  &c.  on  the  sam^  footing 
and  tenure  that  the  said  D'Arcy  held,  or  should 
thereafter  hold  the  same  under  the  See  of  Tuam^ 
and  renew  the  same  from  time  to  time  ;  *^  subject 
'^  nevertheless  to  the  yearly  rent  of  5/.  5^.,  and  also 
*'  subject  to  half  the  fines,  fees,  and  expenses  of  re- 
'^  newal  of  the  whole  Concern  with  the  See  of  Tuam, 
^'  and  also** — it  was  for  this  passage  that  I   was 
D'Arey  a       anxious  to  see  the  original — **  and  also  mbject  to 
nortp4fpe      ^^  the  pojfmen^  of  'the  said  last  mentioned  sum  of 
iotomt^  *  **  ^200/.  with  interest  thereof,  to  the  said  Richard 
tliifl  900L       €€  Moore,  indemnifying  and  saving  harmless  him, 
**  the  said  John  D*Arcy,  his  heirs  and  assigns,  from 
''  all  debts,  jointures,  incumbrances,  kcJ* 

I  take  the  liberty  of  addressing  your  Lordships 
first  on  this  case,  which  involves  considerations  bet- 
ter known  to  those  acquainted  with  the  administra- 
tion of  justice  in  Ireland,  in  order  to  have  those 
doubts  which,  when  viewing  this  as  an  Irish  case, 
exist  in  my  mind  as  to  points,  which  I  take  to  be 
clear  law,  both  at  law  and  in  equity  in  England. 
But  if  the  nature  of  this  transaction  is  to  be  under- 
stood, as  I  conceive  it  would  be  understood  here,  it 
made  Richaird  Moore  a  co-lessee  with  D*Arcy  to  the 
amount  of  a  moiety  of  the  lands — ^in  equity  I  mean 
-—and  also  placed  him  under  the  obligation  to  pay 
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half  the  rent  and  fees  of  renewal  for  the  whole  of  the  Marah  so, 
lands  :  but  that,  whilst  it  constituted  this  relation  of  ^   _'         ^ 
co-lessees,  it  also  created  another  relation,  that  offtioHTio 
mortgagor  and    mortgagee    between    Moore  and^Y^OTSALE^ 
D*Arcy,  and  D*Arcy  was  under  an  obligation  to^"'**''"'*" 
make- this  lease  of  a  part  of  the  lands  to  Moore,  lat.-^mobt- 
atanding:^  at  the  same  time  in  another  relation  with  ^^\ 

^        -  ,  Relations  m 

respect  to  Moore  as  bis  mortgagee,  to  the  extent  of  which  Moora 
this  200/.  which  was  a  charge  on  the  lease  which  he  J^d\^5^, 


re- 


so agreed  to  make.  spect towch 

Then  the  cases  represent  that  D'Arcy  having  lessees^ 
taken  pbssession  of  half  the  lands,  and  Moore  re- JJj^^^^^ 
maining  in  possession  of  the  other  half  or  portion,  gee. 
Moore  became  furtiier  indebted  tp  D'Arcy  in  two 
sums  of  40/.  and  20/.,  for  which  he  gave  his  bond 
and  warrant  of  attorney,  to  enter  up  judgment, 
which  was  accordingly  entered  up.  D'Ancy,  with* 
out  having  made  the  lease  to  Moore,,  assigned  his 
interest  in'  the  lands  to  Richard  Blake,  together 
with  the  bonds  and  judgments  for  the  200/.,  40/., 
and  20/.;  and  then  Blake,  in  17.81,  caused  three 
writs  oiJi.fa.  to  be  issued  upon  the  judgments;  and 
under  these,  as  I  understand  it,  Moore's  interest  was 
put  up  to  sale,  and  purchased  by  George  Blake,  the 
brother  of  Richard  Blake,  and  a  conveyance  was  ac- 
cordingly executed  upon  which  Blake  caused  an 
ejectment  to  be  brought,  which,  if  not  upon  that, 
he  might  have  caused  to  be  brought  on  the  legal 
estate  which  was  in  himself. 

Then  a  bill  was  filed  to  set  aside  the  sale^  to  com- 
pel the  execution  of  the  lease  to  Moore,.  &c.  This 
bill,  as  I  understand  it,  was  filed  in  1782  ;  and,  if 
Lord  Manners's  opinion,  that  no  relief  could  be 

VOL.  IV.  R 
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Manehflo,  given,  rested  on  the  ground  of  delay,  tbtt  is  a 
y^^'  J  ground  which  does  not  import  an  opinion  that,  if 
BioBTTo  the  suit  had  been  prosecuted  with  due  diligence,  re- 
w"ot  BA»*  lief  ought  not  to  be  given.  I  mention  that,  because 
ABU  vvoM  it  was  stated— a  statement  so  new  to  me  that  I  did 
iIyXmobt-  not  know  how  to  deal  with  it — ^that  it  was  the  usage 
^^^*'  in  Ireland  for  sheriffs,,  under  write  ^  Ji.  fa.  to  sell 

such  interests  as  this,  and  then  it  was  further  argued 
that^  even  if  the  Sheriff  had  no  right  to  sell  it,  redress 
ought  to  be  sought  by  application  to  the  court  of 
law  from  which  the  ^.  fa.  issued,  and  not  t^  appli- 
cation to  a  Court  of  Equity.     It  seems  to  me,  that 
neither  of  the  Judges  below  adopted  that  idea,  and 
when  we  cotne  to  consider  what  this  is,  we  see  the 
more  reason  to  question  it     If  A.  B.  makes  a  lease 
to  C.  D.  and  A.  B.  afterwards  becomes  a  creditor  of 
C.  D.  and  obtains  judgment  and  sells  the  interest. 
The  iBodlord  he  who  buys  is  actually  in.     But  if  the  matter  rests 
^daeadvan-  merely  in  agrtsement,  consider  what  an  advantage 
^?^u\iDd    ^^^  landlord  has  in  this  way  by  being  a  creditor;  for 
were  permit-  when  he  becooies  the  purchaser  of  the  interest  he 
^  *  ^  '  gets  the  estate  itself,  whereas  another  would  only 
get  a  right  to  a  suit  in  equity*     And  this  too  is  not 
a  case  where  a  landlord  merely  lets  a  leaae^  but 
where  he  contracts  also  in  such  a  way  as  to  make 
The  sale  a  Dui^  himself  a  mortgagee  or  incumbranoer  on  the  lease 
f^^Ji^"^^^'*'^' which  he  was  to  grant.     And  tlie  interest  is  sitoh 
such  cum      that,  if  the  landlord  were  not  a  creditor,  the  equity 
Eqaity  witb-  of  redemption  could  not  be  foreclosed  without  a  suit 
^o 'to'^    in  equity ;  and  that  interest  is  not  the  subject  of  a 
Coartout  of  sale  at  law^  and  the  transaction  of  the  sale  is  there- 
^.  bsiied.      fore  a  nullity  from  the  beginning  to  the  end. 

Then  we  are  to  consider  whether  there  is  any 
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thing  to  btLT  the  relief  upoa  the  authority  of  those  March  to, 
ca«e8 — not  of  the  cases  which  justify  a  dismissal  on  ^^^^'     -    i 
the  ground  of  not  commencing  a  suit  in  due  time—*  bight  to 
bat  of  those  cases  which  justify  a  dismissal  on  the  !!^'""?y'" 

J  J  TT  HOT  SALE- 

ground  that,  diough  begun  in  due  time,  it  has  not  ^b^b  vhdba 
been   prosecuted  with  due  diligence;  and  I  do  not  laV^^^iit- 
think  thi  present  case  falls  within  that  principle.  ^^^^\ 
Tbe  equity  of  redemption  was  never  foreclosed,  and  delay. 
they  might  at  any  period  have  moved  to  dismiss  the 
bill.     I   cannot  therefore   understand  the  ground  Th«  delay  in 
upoQ  which  the  not  prosecuting  the  suit  with  due  ^^othe",!^ 
diligence  has  been  in  this  case  considered  as  a  bar  ^^^' 
to  the  relief.    There  never  was  any  motion  to  dis- 
miss the  bill  for  want  of  prosecution  ;  and  the  case 
doea  not  appear  to  full  within  the  principle  up»n 
whi^h  length  of  time  is  a  bar. 

But  if  relief  ought  to  be  given,  I. doubt  whether  Lord  Chan- 
Lord  Chancellor  Ponsonby's  decree  has  not  gone  g^^,!^*,  ^^^ 
too  iar ;  for,  though  the  length   of  time  during  f"  ^8oi,  right 

,  .  "  m  granting 

which  the  suit  has  been  depending  is  no  bar  to  the  the  relief,  but 
relief,  permanent  improvements  may  have  been^J^^J'^ 
made,  and  other  alterations  may  have  taken  place, 
which  ought  to  be  provided  for  in  the  decree.  In 
these  respects  there  are  difficulties  to  a  certain  ex- 
tent $  but  if,  afler  hearing  the  noble  Lord  (Redes- 
Me),  it  should  appear  that  he  concurs  in  my  view 
of  the  case, « the  minor  matters  may  be  postponed 
till  another  day.  If  I  hud  stood  alone,  it  would 
have  been  my  duty  to  give  the  best  opinion  on  the 
ease  that  I  could  ;  but  I  am  glad  that  we  have  the 
assistance  of  the  noble  Lord,  who  is  so  much  better 
acquainted  with  these  Irish  proceedings,  and  { 
hope  he  will  favour  us  with  his  opinion ;  intimating, 

%2 
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March  80,  however»  that  it  appears  to  me  that  the  latter  decree 
1^^^'  J  cannot  stand  at  all,  and  that  the  former  caniiot'stand 
BioHTTo       in  its  full  extent. 

^"o^slt^'  ^^^  Redesdale.  I  was  not  present  when  this 
ABLE  VNDER  casc  was  argued  ;  but  it  appears  that  the  question 
laV.-^obt-  relates  to  a  property  held  by  Moore,  under  lease  re- 
^^^^'  newable  for  ever,  from   the  See  of  Tuam,  subject 

to  the  provisions  made  upon  Moore*s  marriage! 
The  lands,  and  this  ought  to  be  attended  to,  con- 
sisted of  two  portions,  each  having  a  distinct  deno^ 
mination ;  the  one,  Kilfrehane,  or  Douogh ;  the 
other,  Killesarogh,  or  Ballymagibbon.  Lord  Chan- 
cellor Ponsonby's  decree  was  inaccurate  in  .  one 
point,  as  it  proceeds  on  the  idea  that  a  precise 
moiety  of  the  whole  was  what  was  claimed  ;  where- 
as the  part  or  portion  called  Killesarogh,  or  Bally- 
magibbon, was  that  to  which  the  bill. applied. 
Moore  was  in  embarrassed  circumstances,  and  .en- 
tered into  an  agreement  with  D'Arcy,  to  dispose  to 
the  latter  of  his  interest  in  the  whole  lands ;  but 
with  a  condition,  that  D*Arcy  would  execute  to 
him  a  lease  of  that  part  called  Ballymagibbon,  he 
(Moore)  paying,  half  the  rent  and  fines  of  renewal* 
I  suppose  this  was  generally  understood  to  be .  a 
moie^  of  the  whole ;  but  it  is  stated  that  Kilfre- 
hane was  more  valuable.  A  conveyance  was  ac- 
cordingly executed,  by  which  Moore,  in  considera- 
tion of  D'Arcy*s  taking  upon  him  to  dischai^ 
575/.  of  Moore's  debts,  and  advancing  him  200/. 
more  on  his  bond,  and  of  his  executing  a  lease  as 
aforesaid,  transferred  his  interest,  in  the  whole  to 
D'Arcy ;  and  an  instrument  of  agreement,  dated 
6th  November  1769,  was  at  the  same  time  exe- 
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cuted,  by  whieh  D'Arcy  agreed  to  execute  a  lease  of  March  20, 
that  part  called  Ballymagibbon,  to  Moore,  subject  ^_1  y^  , 
to  the  payment  of  half  the  rent  and  fines,' and  to  the  right  to 
payment  of  the  200/.,  &c.     The  effect  of  this  traps-  ^"JtVaI^* 
action  then  appears  to  be  this,  that  the  contract  on  a»le  under 
the  part  of  D'Arcy  to  execute  this  lease,  was  part  of  lay.— mort- 
the  consideration  for  which  Moore  disposed  of  his  ^^^^' 
interest  in  the  whole.     He  parted  with  the  whole, 
subject  to  this  contract,  and  to  the  advancing  of 
200/. ;  and  the  lease  to  be  executed  was  again  made 
subject  to  the  payiftent  of  this  200/,     Then  Moore 
was  to  indemnify  D*Arcy  against  the  annuities,  and 
other  incumbrances  on  the  whole. 

VJnder  these  circumstances,  it  seems  to  me  that  Nature  of  the 
this^was  not  simply  a  contract  for  a  lease,  but  that 
the  execution  of  the  lease  was  part  of  the  conside- 
ration of.  the  sale  of  the  whole  interest ;  and   that       « 
D'Arcy  could  not  refuse  performance,  and  yet  re- From  the  na- 
tain  the  property.     The  ground  of  delay  then  does  oneinai  trans- 
not  apply  to  this,  as  it  was  not  a  mere  contract  of  ^^d*n^t^^ 
lease  between  landlord  and  tenant,  but  a  part  of  the  fase  perform- 
transaction,  which  gave  D*Arcy  the  character  ofretoinTbe^pro. 
landlord.     Moore   possessed  without  a  lease,  andP«^y»*°^^ 

*       ,  ,  the  groand  of 

D'Arcy  had  this  security  for  his  200/.,  in  conse- delay  was  out 
quence  of  the  contract  not  being  carried  into  exe-  \^^  ^"**' 
cation.  D'Arcy,  in  1777>  assigned  the  whole  in- 
terest in  the  lands,  and  the  bonds,  and  judgments^ 
to  Blake ;  and  in  1781^  four  years  after,  writs  of 
Ji*fu.  were  issued  on  the  judgments,  and  a  sale  of 
Moore's  interest  took  place.     Now  Moore  was  in  Moore  being 

,  .  lit  ■     ^1   *n  possession, 

possession  thirteen  years  under  this  contract ;  both  Blake  must  be 
rested   upon   it,  and   Moore  being  in  possession,  £J]^"h^n^ 
Blake  must  necessarily  have  notice  that  he  hadticeofhis 

title. 
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Maroh  90,      some  title,  and  it  is  reasonable  to  su[^se  that  he 

^^\!         -J  inquired  what  that  title  was.     If  Blake  bad  been 

RiGBT  TO      desirous  to  foreclose  for  non-payment  of  the  200/^ 

^"oTM!l*"and  had,  as  he  might  have  done  under  the  Irish 

ABLsvvDBR  statute,  tacked  the  judgments  to  the  mortgage^  be 

i.MT.-^uonT'  might  have  filed  a  bill  for  that  purpose,  and  then 

GAOE.  Moore  would  have  had  a  limited  time  appointedj 

have  fiil^f  ft    within  which  he  must  pay,  or,  if  not,  he  would  be 

di^^'''**"     foreclosed.      But,  instead    of  that,  Blake  takes  A 

different  course,  which  cannot  be  sustained,  that  is, 

he  resorts  to  the  sale  of  a  right  to  a  suit  in  equity ; 

and  it  would  be  of  dangerous  consequence  if  such 

a  transaction  could  be  sustained,  for  it  would  then 

Mortj^agors    be  impossible  for  mortgagors,  who  had  judgments 

mentoVs^i<>»^  agaiust  them,  to  sell  the  equity  of  redemptidti  of 

nt3lir^he  mortgaged  property. 

equities  of  re-  Then  the  only  question  is  as  to  the  delay.  The 
sq^^mIm  as  bill  was  filed  the  moment  Blake  executed  thia  con* 
^''"dbed  *^  trivanoe,  and  therefore  there  was  no  undue  delay  in 
Question  of  filing  the  bill,  as  it  was  filed  before  Moore  was 
delay.  turned  out  of  possession  under  the  ejectment,  and 

^'•^*  before  Blake  got  possession.     There  was  delay  in 

prosecuting  the  suit,  but  then  Blake  might  have 
moved  to  dismiss  the  bill  for  want  of  prosecution. 
He  suffered  the  matter  to  rest  however  until  Moore 
proceeded  with  it  and  obtained  a  decree,  from  which 
it  appears  that  the  Lord  Chancellor  acted  upon 
somewhat  of  a  mistaken  notion  of  the  nature  of 
the  case.  He  decrees  a  lease  of  a  moiety  to  be  ex- 
ecuted ;  but  it  waft  not  a  moiety,  but  a  distinct  por- 
tion. When  the  cause  came  on  for  a  rehearing 
Lord  Manners  dismissed  the  bill,  and  it  was  stated 
thi|t  the  ground  of  that  decision  was  the  delay  in 
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prosecuting  the  suit.     If  there  was  no  other  ground,  March  so, 
that  grpund  did  not  apply.     Whether  that  was  the  ^     '         , 
ground  or  not  I  do  not  know,  but  I  have  heard  of  right  to 
no  other,  except  the  alleged  practice  in  Ireland  of^"^^^^^ 
selling  interests  of  this  nature  under  writs  of^.  ya.,^""^^"*** 
and  even  that  is  stated  to  have  been  the  practice  laV.-Imobt- 
only  in  1781,  for  I  do  not  understand  it  to  be  said^^*      . 
that  it  is  the  practice  now.  might  have 

The  judgment  must  be  somewhat  special,  as  alrnow'tfae^pn^ 
hmance  must  be  made  to  Blake  for  improvements,  ^<^^I'^«m1 
and  the  first  decree  has  not  provided  for  the  appli-Ueintemu 
cation  of  the  rents  to  the  reduction  of  the  fines  Bnd^^  ^^  ^^  , 
rent  to  the  Archbishop,  after  which  they  must  be 
applied  to  the  reduction  of  the  principal  and  in- 
terest of  the  mortgage  money.    This  requires  fur- 
ther consideration,  but  the  contract  must  be  held  to 
be  still  binding. 

On  the  26th  of  March,  18 16,  the  formal  judg-Much96, 
melit  was  delivered  in  by  Lord  Redesdale,  rei?er«-FoniMijodig- 
ing  the  decree  of  1808,  and  afiirming  that  of  1801  >>»^ 
with  alterations  and  additions  as  above ;  Lord  ISe- 
desdale  stating  {Lard  Eldan  (C.)  concurring)  that 
the  costs  were  calculated  on  the  principle  that  the 
landlord  might  refuse  to  execute  the  lease  till  paid 
his  debt,  interest,  and  costs. 

Agent  fer  Appellant      Watkihs. 
Agent  for  Reqpondents»  Windus. 
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IRELAND. 

APPEAL   FROM   THE   COURT  OF   CHANCERY. 

t 

Marnell  and  another — Appellants, 
Blake  and  another — Respondents. 


May,  1815; 
April  1,  8y 
1816. 

^^— TV 

POWERS- 
INFORMAL 
E3CECUTI0N 
AIDED.— AN- 
NUITY. 


In  this  case  a  tenant  for  life,  having  a  power  to  raise  a  som 
of  money^  granted  an  annuity  cfaargea  on  thesettled  estates 
till  a  certain  sum  should  be  paid  off,  without,  in  the  an- 
nuity deed,  referring  to  the  power.  Held  that  this,  under 
the  particular  circumstances  of  the  case,  was  a  good, 
though  an  informal,  execution  of  the  power. 

The  peculiar  circumstances  were  chiefly,  that  the  settlement 
gave  no  directions  as  to  the  mode  or  execution;  and  that 
It  contained  a  prohibition  against  sale  or  mortgage,  which, 
though  it  was  understood  as  only  a  prohibition  against 
sale  or  mortgage  so  as  to  defeat  the  provisions  of  the  set- 
tlement^  mi^t  have  had  the  effect  of  inducing  the  tenant 
for  life  to  have  recourse  to  the  mode  of  annuity. 

Lord  Eldon  (C.)  {Lord  Redesdale  concurring;  expressly 
guarding  the  judgment  against  being  understood  as  a  de- 
cision that  in  all  cases,  wnere  tenant  for  life  had  such  a 
power,  the  grant  of  an  annuity,  without  reference  to  the 
power,  would  be  a  good  execution. 


Seot.  18,1779.  By  indenture  bearing  date  the  18th  of  September, 

Indenture  of  .  ,      .        *=*  _,  i    Hir  «      i 

settlement      1779,  and  made  between  Edmond   Marnell,  then 
mSj^e?/   ofCregan,  in  the  county  of  Gal  way,  Esquire,  and 
JamesMar-    EHnor  Marnell   his  wife,  and  James   Marnell  his 
pora  bis  wife,  eldest  son  and  heir,  (all  since  deceased,)  of  the  first 
part,  James  Henry  Burke,  Edmond  OTIynn,  Tho- 
mas   Kelly^   and  Ulick  Burke,  Esquires,   of  the 
second  part ;    and    Honora.  Morgan,    (since    de- 
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ceased,)  theo  the  widow  and  executrix  of  Jeffery  Ma]r»i8i5s 
Morgan,  deceased,  of  the  third  part ;  after  reciting  isie/'  ' 
(amongst  other  things)  that  a  marriage  was  intended  "*— ^v— ' 


to  be  had  between  the   said  James  Marneil,  and  ^^^^i, 
Honora  Morgan,  and  that  the  said  Edmond  Marnell  execution 
then  stood  seized  in  fee  simple,  of  the  following  yuirr. 
lands,  tenements,  and  hereditaments,  that  is  to  say, 
Moher,  Grallaghduff  and  Kiltogher,  containing  l63 
acres,  Stafford  survey,  more  or  less,  (which  deno- 
minations .  with  their  appurtenances  were  reputed, 
known,  and  taken  as  part  and  parcel  of  the  demesne 
lands  of  Cregan  Corlack,  otherwise  Knock-vigue, 
containing  fifty-three  acres,  like  survey,  more  or 
less,)  Kilcroan  Temple,  otherwise  Ballyglass,  con- 
taining seventy-three  acres,  like  survey,  Gilkagb, 
containing  sixty-four  acres  of  land,  Irish  plantation 
measure,  more  or  less,  the  lands  of  Carrawin  and 
Carraclogber,  otherwise  Kilcooley,  containing  144 
acres,  Stafford  survey ;  the  said  Edmond  Marnell, 
for  the  consideration  therein- mentioned,  covenanted  Covenant  that 
and  agreed  with  the  said  James  Henry  Burke,  and  IhoiSd  stand 
Edmond  OTlynn,  that  they  should  stand  seized  of  wixedofan«»- 

r-    f     '  •      V*        .        1       .  .        tatoofinhent- 

an  estate  ot  mnentance,  in  fee  simple,  in  possession  ance  in  fee 
of  and  in  all  the  said  recited  lands  and  heredita-  "°*P  ®^ 
ments,  under  and  subject  to  the  provisoes  and  agree* 
ments  therein  declared,  of  and  concerning  the  same, 
(that  is  to  say,)  to  the  use  of  the  said  James  Mar-  To  the  use  of 
nell,  during  the  term   of  his   natural  life,  without  foHife.  *™ 
impeachment  of  waste,  and  from  and  after  his  de- 
cease, to  the  use,  intent  and  purpose,  -  that  the  said 
Honora  his  intended  wife,  should  yearly  during  the 
term  of  her  natural  life,  out  of  the  said  lands  and 
tenements,  have  and  receive  one  clear  third  part  of 
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M9jy  iBi5;    said  lahds,  or  any  other  estate  or  lands  that  her  said 
1816.  '         intended  husband  should  either  purchase  or  acquire 
^— v^— ^  in  any'mannerwhatsoever^or  whereof  he  should  die 
SfwucIil      ^ei^ed ;  and  from  and  after  the  decease  of  the  said 
zzEconov     James  Marnell,  then  as  to  all  the  said  lands  and 
nvnrT'   '  hereditaments,  to  the  use  of  the  first,  and  every 
Remainder  to  other  SOU  of  the  Said  James  Marnell,  on  the  body 
other  sons  in  ^^  ^hc  Said  Honora  Morgan  to  be  begotten,  in  tail 
spedai  tale     male,  charged  and  chargeable  with  the  judgment 
debts  which  then  afiected  said  lands,  and  for  default 
Remainder  to  of  such  issue,  then  to  the  Appellant  Richard  Mar^ 
RichudMtf^ nell,  the  elder  second  son  of  the  said  Edmond 
STttS^?'^'  Marnell,  for  and  during  the  term  of  his  natural 
life,  and  to  the  heirs  male  of  his^  body  lawfully  to 
be  begotten,  with  several  remainders  over ;  and  it 
was  further  agreed  by,  and  between  all  the  parties 
to  said  indenture,  that  a  sum  of  1,300/.  sterling, 
intended  as  a  provision  for  the  younger  children  of 
the  said  Ekimond  Marnell,  was  to  be  an  absolute 
debt  and  incumbrance,  affecting  the  said  estate  and 
lands  until  paid  off  and  discharged,  and  to  be  at 
the  absolute  disposal  of  the  said  Edmond  Marnell, 
and  payable  in  manner  as  thereinafter  expressed. 
And  the  said  Eklmond  Marnell  by  said  indenture 
covenanted  and  agreed  with  said  James  Marnell, 
and  the  said  trustees,  that  he  would  apply  the  said 
Honora*s  marriage  portion  of  1,600/.  sterling  therein 
mentioned,  (which  he  was  to  receive,)  in  the  dis- 
charge and  payment  of  the  judgment  debts  aflbct-- 
ing  said  lands,  and  in  discharging  and  paying  off 
the  said  sum  of  1 ,300^  sterling,  intended  for  the 
said  younger  children  of  said  Edmond  Marnell ; 
and  an  annuity  of  100  guineas,  was  thereby  made 
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payable  to  the  aaid  Edmcmd  Marnell^  during  .iheBfa^r,  1815; 
term  of  bis  natural  life ;  and  tlie  said  James  Mar*f^/'^ 
nell  by  said  indenture,  agreed  to  pay  an  annuity  of  ^    ■  v   ■■  ^ 
50/.  a  year  during  her  natural  life,  to  Elinor  Marnell,  ^^oSmIL 
the   wife  of  said  Edmond   Marnell,   in  case  sheBxaovnov 
should  survive  the  said  Edmond ;  and  after  reciting  vuiTrr* 
that  it  might  be  convenient  and  necessary  for  the  Power  to 
said  James  Marnell  to  have  the  power. of  raising  ^m to  niMm 
a  sum  of  money,  it  was  expressed  to  be  the  ''^^  ^^SwitSwif* 
intent  and  meaning  of  all  the  said  parties,  notwith^ 
standing  any  thing  therein  contained  to  the  con^ 
traryj  that  it  should  be  lawful  for  the  said  James 
Marnell,  at  any  time  thereafter  ihat  he  should 
(hink  proper,  to  raise  or  borrow  any  sum  or  sums 
of  money,  not  exceeding  1,500/.  sterling,  and  that 
without  the  consent,  approbation,  or  control  of  the 
said  trustees,  or  the  survivor  or  survivors  qf  them, 
or  their,  or  either  of  their  executors  or  adminis^ 
trators;  and  it  was  by  the  said  indenture  agreed 
that  no  part  of  the  sum  of  1 ,300/.,  intended  for  the 
younger  children  of  the  said  Edmond    Marnell, 
should   bear  interest;   and   certain   portions   were 
thereby  provided  for  the  younger  children  of  the 
said  James  Marnell ;  and  it  was  by  said  indenture  Cov«naDt^ 
further  covenanted,  that  said  James  Marnell,  ^m^J^Tf 
the  Appellant  Richard  Marnell,  should  not  mort-  Richard  the 
gage  or  sell  any  pari  of  the  said  estate  or  lands  ^^^^ 
during  their  lives,  any  thing  therein  contained  l^^i^^^l^ 
the  contrary  notwithstanding.  oftbeesute 

This  was  the  statement  given  in  the  printed  cases  ^^^    ^ 
of  the  indenture  of  settlement,  but  it  appeared  that  Diflforence be- 
in  the  original,  Edmond  Marnell  was  made  to  agree  ^m^fi^^« 
with  the  trustees  that  they  and   their  executors  onp^>f^^^ 

^  as  stated  in  the 

printed  i 
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lAuj,  1815;  should  stand  seized  of  an  estate  of  inheritance^  in 
faie.^'^'  yfee  simple^  fot  and  during  a  term  of  ninetjf-mne 
^^— v^^-^  yeors^  and  afterwards  that  the  *  trusteies  and  their 
powEE.—  j^^j,^  should  stand  seized  to  the  uses  of  the  settle- 
EXECUTION  ment.  It  is  observable  also  that,  while  the  mstru- 
iixjOTr"^*'  ment  gives  the  power  to  raise  the  1,500/.,  it  contains 
'  a  prohibition  to  sell  or  mortgage. 

The  deed  was  registered  on  the  3d  February, 
1780.    The  marriage  took  place,  and  pursuant  to  a 
covenant  in  the  settlement,  a  fine  of  the  lands  was 
levied  as  of  Hilary  Term  1780,  by  Edmond  Mar- 
Conveyance  in  nell  the  father,  and  Eleanor  his  wife  to  James  Mar- 
M  %iU^bo  ^^^^  ^"^  ^^^  heirs.     And  by  indenture  of  release 
uoder  the  pre- 25th  March,  1780,  reciting  the  settlement  and  fine, 
^^^J^hT    Edmond  conveyed  the  lands  to  James  Marnell  and 
wttia^Mit,     his  heirs. 

mademereW  It  appeared  that  Edmond  Marnell,  the  father,*  was 
*«^^^"^*- indebted  to  William  Ousley  as  executor  of  Sarah 
Bonds  and  *  Ousley,  by  bond  executed  by  E.  Marnell  to  Sarah 
Judgments.  Qusley  dated  21st  June,  1762,  for  the  principal  sum 
of  200/.  payable  with  interest  in  May  following. 
James  Marnell  the  son,  was  also  indebted  to  Ousley 
in  his  own  right  in  a  sum  of  60/.,  to  secure  the  pay- 
ment  of  which  Edmond  and  James  Marnell  gave 
their  joint  and  several  bond  and  warrant  of  attorney 
dated  20th  March,  1776,  upon  which  separate  judg- 
ments were  entered  up.  James  Marnell  was  further 
indebted  to  Ousley  in  a  sum  of  177/.  5^.,  for  which 
he  gave  his  bond,  &c.  dated  10th  February;  1787>  and 
also  in  a  sum  of  162/.  14<(.,  for  which  he  gave  his 
bond  dated  19th  September,  1792.  On  all  these 
bonds,  judgments  were  entei-ed  up.  The  several 
sums  stated  made  up  the  principal  sum  of  599/.  19^. 
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.    Ousley  being  desirous  of  calling  in  the  amount  of  Ma^riiais; 
his  securities,  an  indenture,  called  a  deed  of  rent  ^^^^  ^'  ^ 
charge,  dated  6th  June,  1794,  was  made  between 
James  Marnell  and  Ousley,  by  which,  after  reciting 
that  Marnell  was  indebted  to  Ousley  by  bonds  and  execution 
judgments,  in  several  sums  of  money  amounting  in  huittT^ 
the  whole  to  744/.  2s.,  it  was  witnessed  that  Mar-  ^j^f^^^^ 
nell,  in  consideration  of  that  sum,  gave  and  granted  ir94,chai^ 
to  Ousley,  an  annuity  or  yearly  rent  charge  of  150/.  o^th^liilSln 
payable. out  of,  and  chargeable  upon  the  lands  ofthesettlemeDt 
Bally-glass  and  Gilkagh,  being  part  only  of  the 
lands  mentioned  in  the  settlement,  to  have  and  re- 
ceive the  said  annuity,  &c.  until  the  said  sum  of 
744/.  2^.  and  the  interest  and  costs  then  due,  or 
thereafter  to  grow  due,  should  be  fully  paid  off  and 
discharged,  and  no  longer,  with  power  of  distress 
and  entry  in  case  the  annuity  should  be  in  arrear. 
And  it  was .  also  agreed  that,  in  case  of  default  of 
payment  at.  the .  stated .  periods,  or  that  the   said 
Ousley,  his  executors,,  administrators  or  assigns, otuieyyin 


should  meet  with  any  legal  interruption  in  the  pay-  p^°|f  °^. 
ment  thereof,  then  Ousley,  his  executors,  &c.  should  mentbythe 
be  at  liberty  to. resort  to  the  said  judgments  and  Puberty  to 
prooeed  thereon,  &c.  in  as  full  and  ample  a  manner  f^'****^" 
as  if  the. indenture  had  never  been  made. 

When  the  jfirst  gale^  as  it  was  called,  of  the  an- 
nuity became  due,  Ousley  was  prevented  from,  ob* 
taining  payment  by  the  interference  of  other  cre- 
ditors, and,  resorting  to  his  judgments^  he  in  17979 
procured  a  grant  in  custodiam^  as  it  is  called,  of  The  autodiam 
part  of  the  estates.     But  before  any  rents  were  pstid  ^|^|^p|^nt- 
him,  James  Marnell,  in  1798,  died  without  issue  «*  in  the  Ap- 
(Edmpnd  Marnell  had  died  in  1 795),  and  his  brother,  as  proceeding 
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MftjTf  U16 i    Richard  Marnell,  became  entttled  to  the* lands  utuler 
Api^i^s,     ^j^  promions  of  the  settlement,  and  Ousley  lost 
^-— *v— ^  *he  benefit  of  his  cust^iam  grant. 
iNfOMUA  ^^  March,  1797>  Oualcjr  had  assigned  the  annuity 

sxBcuTiov  and  bonds  and  judgments  to  Henry  Blake,  who  had 
HfTi^^r"^*  married  his  daughter,  to  secure  400iL  as  a  portion 
dBibejvdg-    for  the  daughter. 

wUohwai  In  M.  Term,  I801,  Blake  and  Ousley  filed  their 

j^H^^*"^  bill  in  behalf  of  themselves  and  the  other  creditors 
BBI«M  isoiof  James  Mamell,  against  Richard  Mamell  and  his 
J^^?57^S^«on,  and  the  Rt.  Hon.  Thomas  Kelly  the  only  sor- 
claredanex-  living  trustee  under  the  settlement  of  1779j  stating 
power.  the  nets  abovementioned,  and  praying  an  acconnt 

Prayer  of  the  on  foot  of  the  bouds  and  judgments ;  and  that  what 
ahouM  be  found  due  might  be  decreed  a  charge  on 
the  lands  comprised  in  the  settlement;  and  that 
James  Marnell  might  be  declared  to  have,  by  the 
annuifrjr  deed  of  1794,  well  executed  the  power  to 
diarge  the  lands ;  or  that  the  defective  execution 
m^t  be  aided  by  the  Court,  «nd  that  Richard 
Marnell  might  be  decreed  to  pay  what  should  ap- 
pear due  by  a  abort  day,  or  that  a  competent  part 
of  the  lands  might  be  sold  for  that  purpose,  &c* ; 
and  that  such  other  creditors  of  James  Mamell  as 
should  come  in  and  contribute  to  the  expense  x£  dM 
suit  migiit  be  paid  their  debts,  &c. 
Aoswmr  1809.  Richard  Mamell  in  1809,  put  in  his  answer,  and 
insisted  that  the  grant  of  the  annuity  was  never 
meant  as  an  eKecution  of  the  power,  but  a  mode  of 
paying  the  debt  by  instalments  out  of  James  Mar- 
neirs  life-interest ;  and  he  submitted  that  there  was 
no  fair  ^consideration  for  the  annuity  deed,  and  that 
fay  the  statement  in  the  bill  itself,  only  599^  igs. 
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appeared  to  ha?e  been  due  to  Outley.    The  son^  an  Ma^^isu; 
in&ot,  sabOQitted  his  interest  to  the  Courts  ^^^isis/*^ 
"Kelly  pot  in  no  answer.  >— v-^— ^• 

After  examination  of  witnesses  relative  to  the  in-  '^^^^ 
tent  to  execute  the  power^  and  some  other  proceed-  ubcutiov 
mgs  not  material  to  be  stated,  toe  cause  came  on  nuity, 
forbearing;  when  the  Court,  without  taking  anyNouodcewaa 
notice  of  that  part  of  the  bill  which  related  to  tbejud^i^tof 
other  creditors  of  J.  Marncll,  on  the  25th  Novem- i*^*!.**'™^"^ 

t6StlIU011T* 

ber,  1811,  decreed  an  account  on  the  foot  of  the  Decree  isii. 
J4AL  2s.,  the  consideration  money  in  the  annuity  "^^^  ^^ 

1111  1  111  1  power  was 

deed;  and  that  whatever  should  appear  due  was  well  executed 
well  charged  on  the  lands  fay  the  said  deed^  and^^^,^^""''^ 
.that  Richard  Mamell  should  pay  the  sum  due  in 
three  fionths,  or  that  the  same  should  be  raised  by 
sale  or  mortgage;  of  a  competent  part  of  the  lands ; 
and  that  each  party  should  abide  his  own  costs.  - 

From  this  decree,  Blake^  and  Mary  Ann  Oosley, 
the  widow  and  representative  of  William  Ousley, 
who  had  died  in  the  course  of  the  proceedings, 
appealed.  Appeal. 

It  was  observed  in  argument  for  the  Appellants 
that  it  was  difficult  to  conceive  how  the  money  was 
to  be  raised  under  tbe  power^  except  by  aale  or 
mortgage,  and  yet  both  were  forbidden,  llie  deed 
which  was  said  to  be  an  execution  of  the  power  con- 
tained no  reference  to  it,  and  the  decree  made  the 
sum  a  charge  on  all  the  estates  in  the  settlement, 
though  the  deed  itself  had  only  charged  part  of 
those  estates*  The  question  was,  whether  this  an- 
nuity deed  was  a  good  execution  of  the  power.  If 
tiiere  was  an  execution  of  the  power  in  fevour  of  a 
volunteer,  the  CSourt  would  give  the  creditors  the 
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benefit  of  it ;  but  where,  as  in  this  case»  there  was  no 
attempt  to  execute  the  power  at  all,  the  Court  would 
not  execute,  even  in  favour  of  creditors :  Holmes  v.. 
Coghill,  7  Ves.  499. — 12  Ves.  206.  Ever  since 
Sir  Edward  Clere's  ca^e,  6  Rep.  17-  6.,  where  one 
having  a  power,  makes  a  deed  which  cannot  operate 
except  by  the  power,  then  he  shall  be  presumed  to 
have  intended  to  execute  the  power,  though  it  is  not 
referred  to.  But  it  is  otherwise  where  he  has  an 
interest  on  which  the  deed  may  operate,  Cos  v* 
Chafnberlain,4Ye$^Jnnr.  631.  A  total  omission 
to  execute  a  power  could  not  be  supplied  in  equity,, 
though  an  informality  in  the  execution  would  be 
aided,,  where  there  was  a  meritorious  consideration. 
But  the  question  here  was  whether,  he  meant  to 
execute  the  power  at  all.  The  intention. must  be 
clear,  and  if  the  person  charging  the  land  has, 
besides  the  power,  an  interest  in  respect  of  which  he 
could  charge  the  land,  independent  of  the  power, 
then,..unles$  he  mentions  the  power,  the  act  shall  be 
applied  to  the  interest,  and  not  to  the  power.  And 
here  the  pt*obability  is  that  he  meant  only  to  charge 
his  life  interest  without  reference  to  the  inheritance. 
He  did  not. pretend  to  bind  any  but  himself.  In 
the  reasons  in. the  printed  case,  it. was  further  ob- 
jected, that  though  the  suit  was  in  behalf  of  the 
other  creditors  of  James  Marnell,  as  well  as,  the 
Respondents,  the  decree  proceeded  entirely  on  the 
ground  of  the  annuity  deed  of  1794 — that  the  deed 
:  did  not  charge  all,  but. only  part  of  the  lands  com- 
prised in  the  settlement;  and  that  at  any  rate.it 
was  not  intended  to  be  an  execution  of  the  power^ 
but  the  object  of  it  Wfs  to.  give  Ousley  a  right  to 
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receive  bis  debt  by  instalments  out  of  part  of  the  Ma)r^  i8i5; 
lands  during  the  life  of  James  Marnell,  and  thereby  i8i6.  '  ' 
to  suspend  proceedings  on  the  judgments  against  "-^^nt---^ 
J.  Marnell,  until  default   in  payment  of  the  rent  ik^^][2 
charge-^-that  if  the  parol  evidence  were  admitted,  it  bmcutioh 

AfDED.— AK" 

would  show  that  the  fleed  had  been  obtained  by  muitt. 
undue  means^  and  that  the  Court  ought  not,  on  the  * 
mere  recital  of  the  deed,  to  have  assumed  that  744/. 
were  due,  but  ought  to  have  directed  an  inquiry. 

The  reasons  in  support  of  the  decree  in  the  case 
of  the  Aespondents  were  these  : 

lst»  The  said  indenture  of  the  6th  day  of  June, 
1794,  ought  to  be  deemed  a  part  es^ecution  of  the 
power  of  charging  J, 500/.  given  to  the  said  James 
by  the  marriage  articles  of  the  ]  8th  of  September, 
1779.  By  these  Articles  James  Marnell  had  an 
estate  for  life,  and  had  also  a  power  to  charge  the 
lands  of  which  he  was  tenant  for  life,  with  any  sum 
not  exceeding  1,500/. ;  it  is  a  principle  that  where  a 
man  hath  both  a  power  and  interest,  and  he 
creates  an  estate  which  will  not  have  an  effectual 
continuance  in  point  of  time  if  it  be  fed  out  of  his 
interest,  it  shall  take  effect  .by  force  of  the  power, 
-though  the  power  be  not  referred  to  by  the  instru- 
ment creating  such  estate.  By  the  deed  of  1794, 
James  Marnell  granted  the  rent  charge  of  150/.  per 
annum,  till  the  debt  thereby  secured  should  be  paid; 
therefore,  as  the  deed  of  rent  charge,  if  it  were  sup- 
plied out  of  bis '  interest,  would  expire  with  his  life, 
it  ought,  on  the  aforesaid  eatablished  principle,  to 
operate  as  an  execution  of  his  power. 

.2d,  Because  the  evidence  of  the  witnesses  ex- 
amined on  the  part  of  the  Appellants^  so  far  as  it 

VOL.  IV.  s 
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May,  1815;  went  to  prove  that  the  said  Jaitiies  Marncfll  did  not 
ii\6.^'  ^'     intend,  by  the  deed  of  the  6th  June,   179^%  tdfeite- 

— -N^ ^  cute  his  charging  pow«r,  was  inadaiiBaibfe  (ptcol 

mF^^MAL  evidence  beihg  inadmissible  to  control  the  leff^A 
AxEcuTidir  operation  of  the  instrument,  or  to  explain  -the  in- 
Nurrr.  tention  of  the  person  executing  it)  ;  and  the  Respon- 

dents submit,  that  the  decree  from  whieh  theAppel- 
tants  hav'e  a]!)pealed  wbuld  ha^  been  tmoreieon- 
sofiantUo  jti^ti^e  atid  equity,  if  it  had 'given' *<eosts^to 
the  Respondents,  as  well  us  satiifadtmi  of  thet  debts 
so  justly  due  to  thefm. 

Sir  S.  ^Romilly  ^nd  Mr.  Hart  fdr  AppeNttiits ; 
Mr.  Leach  and  Mr.  D&wdMweWfor  Respowdente. 

April  1, 1816.     'iorrf  Etdan  (C.)  'I  propose  at'prdsev^ti  merely  to 

state  what  this'  ca^e  is ;  ^nd  here  J  tnust  bbservetfaat 

tn  this,  «ls  in  bthdr  *  Irifth  eaMis,  oite  Cttnnot*  trust,  a 

^ngte  Word  rtiey  pfct  in  priiit.    The  Mndioitune  of 

settlement,  as*  stated  in  the  cases,  is  this^Btates the 

settlement  of  l*8th  September,  1779,  from  the- oases 

The  deed  of   ^  above).  Fn  locking  at  the  original  deed,  however, 

ri^LTconVe^^^    find  if  to^  be— I  do  nOt'Very  well' know  what-«ot 

ancc,biu      'a  legal  Conveyance,  but  something  like  an  equitable 

equHaiie"con-<^on'^i*&^^-     'I^he  Covenant  is  that  the  ttnistees  and 

tract.  |.|j^{j.  c^vecuWts  shall  stand  seised  of  an  ebtate  of  iw- 

heritanWm  fee  simple,  for  and  during  a  term  of  gg 

'tfearSjUud  afterwards  >  there  is  a  proviso  that  the 

truste^^  and  their  heirs  shall  stand  seized  to  the  wes. 

And'as  to  this   1,500/.,  one  cannot  very  well  tee 

how  James  Mornellwas  to  raise  it     If  wewereto 

indulge  In  conjefcture,  One  weuM  think  that  it^teust 

be'  by*sale  or'  'mortage.    Bnt  *  «hen  «a  proviso  twas 
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inserted  that  James  and  Richard  Marnell  should  not  April  i,  18I6. 

sell  or  mortgage  during  their  lives.     So  that  tbey         "CT^ 

had  a  power  to  raise  1,900/.  by  mortgage  or  sale,  ^nformai. 

but  could  not  sell  or  mortgage  till  they  were  dead. 

It  is  impossible  that  such  an  instrument  as  this  can  innir 

have    any    effect  as  a  legal   conveyance.     Equity 

would  pei-haps,  for  the  benefit  of  children,  and  so 

forth,  make  something  out  of  it,  so  as  to  enable  him 

to  charge  the  estate  by  sale  or  mortgage. 

Now  the  principle  is  that,  if  the  tenant  for  life  so  Principle, 
charges  the  estate,  he  keeps  down  the  interest,  and  ufekeepadown 
those  entitled  to  the  inheritance  are  to  pay  the  prin-jfef '°^"*^  , 

•      1  •  .     .       1  1  .  .  .  1      ThepriDcipal 

cipal ;  and  it  is  clear  that  where  one  charges  under  » a  charge  on 

an  authority,  if  the  charge  cannot  be  made  good  out*jj^°  "**" 

of  his  interest,  it  is  good  by  the  authority.     But 

then  it  must  appear  on  the  face  of  the  instrument 

that  he  meant  to  execute  the  power.     Now  this  is  a 

deed  of  rent  charge— so  christened  on  the  back  of  Annuity  deed, 

it — by  which  Marnell  gave  and  granted  to  William  ^ 

Ousley,  an  annuity  or  rent-charge  of  1 50/.  sterling, 

charged  upon  all  that  ^nd  those  the  town  and  lands 

of^Ballyglass  and  Gilhagh — not  affecting  to  charge 

the  whole,  observe — situate,  lying,  and  being,  in  the 

half  barony  of  Ballymoe,  and  county  of  Galway, 

&c.  &c^     And  then  there  is  an   agreement,  Ousley 

being  a  judgment  creditor  before  the  execution  of 

this,  instrument,  that  in  c^se  the  annuity  should  be 

in  arrear,  Ousley,  &c.  should  be  at  liberty  to  resort  Aiternatire  to 

to  the  judgments,  and  proceed  thereon,  in  as  fullj^'nieau.^ 

and  ample  a  manner  9s  if  this  indenture  had  not 

been  entered  into. 

Now,  suppose  we  can  get  over  the  difficulties 
which  ms^y  arise  firom  this  curious  instrument  of 

S2 
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April  1, 1816.  settlement,  the  first  question  will  be  whether  Mar- 
^^'^^  nell,  having  a  power  to  charge  the  estates  with  a  sum 
INFORMAL  .  of  1,500/.  which  would  make  him  liable  to  pay  the 
A][DKD.^v-  ii^terest,  the  person  entitled  to  the  inheritance  having 
NuiTY.  to  pay  the  principal — whether,  if  this   1,500/.  was 

not  charged  upon  all  the  estates  by  way  of  niortgage 
or  sale,  but  an  annuity  was  granted  of  150/.  charged 
on  part  only  of  the  estates,  until  a  sum  of  ^AAL 
should  be  paid  oif — that  could  be  taken  as  a  good 
execution  of  the  power,  and  whether,  it  having  hap- 
pened that  the  person  who  granted  the  annuity 
4ied  when  only  one  gale,  as  they  called  it,  had  been 
paid^  the  person  who  had  dealt  with  him  for  this 
annuity  can  now  turn  round  and  say,  ^^  this  is  a 
^^  charge  on  the  whole  estate,  and  the  744/.  ought  to 
*^  be  raised  out  of  it;**  and  whether,  Marnell  having 
a  power  to  raise  a  sum  of  1,500/.  by  mortgage  or 
sale,  out  of  the  whole  estates-— that  is,  having  power 
to  do  one  thing,  and  having  in  fact  done  another,  it 
is  to  be  held  that  he  meant  to  do  that  which  he  had 
a  power  to  do. 

It  further  appears  that  he  resorts  under  the  last 

clause  in  the  indenture  of  1794,  to  the  judgments 

and  custodiam^  as  they  call  it ;  and  then  the  next 

question  is,  supposing  this  were  a  good  execution  of 

the  power,  whether,  as  he  has  taken  advantage  of 

the  alternative  in  the  deed,  he  is  not  to  be  considered 

as  having  waived  his  particular  remedy  by  execution 

of  the  power. 

In  the  Res-         Another  point  is  that^  while  we  are  obliged  to  ex- 

prin1edca8e,it*^"^i"^  every  instrument  in  these  Irish  cases,  whether 

r*M  R^rf  ^***'  printed  or  not,  we  are  not  always  accurately  informed 

dale  had  been  from  the  cases  of  what  passed  below.    This  was  a 
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biH  filed  to  declare,  this  a  good  execution  of  the  April  1,  is  16. 
power,  and  the  cause  came  before  twp  Lord  Chan-  ^'^j^"^^]^^"^ 
cellors,  one  of  whom  is  here.     The  defendant  de-  informal 
murred  to  the  bill,  and  one  of  the  cases  informs  us^"g^][l^^^ 
that  Lord  Redesdale  being  of  opinion  that  the  deed  ^uit^. 
of  .rent  charge  was  a  good  execution  of  the  power,  ^j^'^^^^^P*" 
overruled  the  demurrer.     Lord  Redesdale  is  now  {because  ^amc 
present,  and  perhaps  it  may  appear  that  he  gave  no  demurrer  be- 
opinion  at  all  on  the  point.     IJnder  these  circum-J^^'^**^^^*'^ 
stances,  however,  Lord  Manners  thought  this  was  a  well  executed. 
good  execution  of  the  power.     Whether  he  saw  the 
original  settlement  or  not,  I  do  not  know.     But 
your  Lordships  will  have  now  to  consider,  1  st,  What 
is  the  effect  of  this  first  instrument ;  2d,  What  is 
the  effect  of  the  next  instrument,  under  the  pro- 
ceedings had  upon  it  by  custodiam  and  otherwise. 
3d,  Whether,  if  this  was  a  power  to  raise  by  sale  or 
mortgage,  and  .the  proceeding  upon  the  judgments 
was  no  waiver,  whether  considering  the  nature  of 
the  annuity  transaction,  this  is,  or  is  not,  a  good  ex- 
ecution of  the  power ;  and,  if  we  can  find  our  wayxbeauestioQ 
through  these  difliculties  to  the  last  questiop,  I  do^^'y^'®^"'*- 
say  it  is  as  diflicult  a  question  as  almost  any  I  ever 
met  with.  . 

Lord  Redesdak.    The  object  of  the  bill  in  this  April  s,  isie. 
case  was  to  have  it  declared  that  a  sum  of  744/.  was"^"**^*"*"** 
well  charged  on  the  lands  by  virtue  of  a  power  given  object  of  the 
to  James  Marnell  by  his  marriage  settlement.     The  ^^^^* 
decree,  is  confined  to  the  claim  of  Blake  and  Ousley, 
and  does  not  extend  to  the  whole  creditors  of  J. 
Marnell,  according  to  the  prayer  of  the  bill — and  it 
is  appealed  from  only  by  Richard  Marnell,  and  hisi 
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Apriidri8i6. 86n,  and  therefore  we  hflf^ie  only  to  cohMei^  that 
^""^yr^   pari  of  the  case, 

POWER.  —  ■      r-i,  .       *  «•  .  1  .  " 

INFORMAL  This  instrument  of  marriage  settlemetit  is  ^o  ex- 
A^DED.— AN-  traordinary,  so  informal,  so  in<(!ohsist!ent,  rtich  a 
NuiTY.  jumble  of  contract  and  conveyance,  tliat  it  h  fto- 
be^o^stdcrea  possible  it  Can  Operate  as  legal  conviydnce,  and 
merely  as  an    c^p  be  Considered  onit  as  an  equitable  contract  of 

equitable  con-  *-     i  .       i  .      .  -r-i  i       •     i    ^^  t« 

tract.  settlement  of  this  description.— ^Edmond  Marnell 

covenants  to  convey  ihe  lands  to  trustees  to  tb6  use, 
of  James  Marnell  for  life ;  witH  remainder  to  his 
first  and  other  soii^  in  tail  male,  i^eserving  certain 
annuities  on  the   est^tei  ;  and,  rn  defieiult  of  audi 
issue,  remainder  to  thfe  Appellaht  Richard  MaHtell 
and  his  issue,  in  strict  settlement;     There   Was  a 
power  to  James  Mamel!  to  raise  k  sum  of  1,500/. 
out  of  the  estates^  atid  the  selitlement  tvas  in  eon*^ 
sideration  of  a  sum  of  ihoney,  the  property'  of  ihe 
intended  wife;  whicfh  has  befen  rectivW  by  Richard; 
and  one  object  of  the  settlenhent  wds  ihe  appKcatidh 
of  this  money  in  palying  dff  incumbranced; 
Whether  the      The  impofrtaut  question  is,  whether  the  sum  of 
waran^execu.744/.,  which  wits  thfe  constdcratidh  in  the  dccfd  6f 
*!^w«  ^***'       1794,  was  effectually  charged  by  Jattiei  Mattiill  dn 
the  estates ;  the  manner  being  his  granting  ah  annii^ 
ity,  not  out  of  the  whole,  but  out  of  a  part  of  these 
estates  to  Ousley,  until  ^e  should  bb  paid  Ihalt  sdm. 
There  was  in  that  deed  a  provrsion  thit,  if  Oiftlfey 
should  not  be  able  to  get  payment  out  tf  thfe  rents 
in  this  manner,  he  should  be  at  liberty  to  liave  re- 
course to  his  judgrtlents,  onie  of  w^tch  was  a  jadg- 
ment  of  Edmond  Darnell.     The  othfeh  weite  the 
judgments  of  Jame^  M^Widl,  Which  would  attach  6fa 
his  interest.     In  this  i^eMefnbili  there  Was  a   pro- 
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yjmiowi  in  its  form  absokitet  by  which  James  tak^Aprils,  I816, 
thjB  absolute  property  in  fee.    But  as  the  settlement  '      v^— ' 
waa  regiatered,  James,  though  he  had  the  legal  es-  informal 
tate>  would  be  bound  to  make  a  conveyance  accord-  "^^ed™  n- 
iog  to  the  settlement.    The  decision  of  the  Court  of  vuzty. 
Chancery  w%s,  that  it  should  be  referred  to  Stewart  Decree  isii. 
King,  IS^q.  the  Master  in  the  cause,  to  inquire  and 
report,  whether  any  and  what  sump  remained  due 
V>  this  Respondents  for  principal  and  interest  and 
costs  on  foot  of  the  sum  of  744L  2s.  being  the  con- 
siderati0n  ufiooey  mjentiooed  in  the  deed  of  the  €th 
day  of  June,  1794,  in  the  pleadings  mentioned. 
And  it  mas  further  ordered,  adjudged,  and  decreed, 
that  whatever  sum  might  remain  due  on  foot  of  the 
said  744/.  Tis.  should  be,  and  the  same  was  thereby 
declared  to  be  well  charged  on  the  lands  and  pre* 
misea  in  the  pdieadings  mentioned  by  virtue  of  the 
said  deed  of  the  6th  day  of  June,  1794.  And  it  was 
further  ordered  that  the  Appellant  Richard  Mar^eU 
the.  elder  should  in  three  calendar  months  after  the 
confirmation  of  the  Master's  report  pay  unto  the 
Respondents  the  sum  which  should  be  reported  due 
to  them,  with  interest  from  thc^  confirmation  Qf  the 
Master's  report ;  and  in  default  of  payment  thereof 
it  was  further  decreed,  that  the  same  should  be 
raided  by  sale  or  mortgage  of  a  competent  part  of 
the  lauds  in  the  pl^dings  mentioned,  and  that  in 
such  case  all  proper  parties  should  jojn  in  the  neces- 
saiy  deeds  to  be  executed  on  such  sale  qr  mortgage. 
And  it  was  further  ordered,  that  e»ch  party,  plain- 
tiffs and  defendantit,  should  abide  tbeur  own  costs  in 
the  cause. 
The  decree   therefore  has  determined  that  the 
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April  8, 1816.774/.  was  well  charged  on  the  estates.  Oiisley 
^^^  v-^-*-^  having  been  unable  to  avail  himself  of  bis  annuity, 
mroRMAL  in  consequence  of  the  interference  of  the  other 
AiiDBD^AN-  jn^g°^^"*  creditors  of  James ;  and  he  having  a 
vuiTY.  judgment  of  Edmond  which  would  take  place 
h^thc*App^^^^  the  judgments  of  James's  creditors,  he  pro- 

lani'i  printed  cccdcd  bv  ctsstodiatn.  and  endeavoured  to  get  pos* 

C3SC  WAl    Chftt  *^  4 

the  proceeding  session  under  it  This  is  a  proceeding  by  which 
r??/^  which  *^®  debtor  is  outlawed,  and  the  king  gets  the  lands, 
waaajudg.  and  grants  them  to  the  creditor  to  hold  till  he  is 
James'Sar-  p^id  his  debt  out  of  the  rents.  But  James  Mamell 
"f^^*  died  soon  after,  and  there  was  an  end  of  that  pro- 

cutiodiam,      cceding,  as  the  death  of  the  outlaw  puts  an  end  to 
the  transaction,  and  to  the  grant  of  the  crown. 

Then  it  was  objected  that  this  was  not  an  appoint- 
ment in  pursuance  of  the  power ;  and  it  was  con- 
tended that  the  way  in  which  the  land  ought  to  be 
charged  was  by  sale  or  mortgage,  and  not  in  the 
form  of  an  annual  revenue,  which  must  hav6  the 
effect  of  charging  the  immediate  enjoyment,  whereas 
the  1500/.  was  meant  to  be  a  charge  on  the  inherit-^ 
ance. 
Informal  exe.      That  this  was  an  informal  execution  of  the  power 
power  aided    there  Can  be  no  doubt ;  but  where  there  is  an  at- 
hi  eq'uUy.™^  tempt  to  cxccutc  a  power,  and  for  valuable  consi- 
deration, the  Courts  have  considered  tliat  the  in* 
,   .  ^  strument  is  to  be  reformed,  so  as  to  be  an  execution 

Lady  Coven-    .  i        i     j  •    •  o      l 

try'scase,  m  a  manner  he  had  a  right  to  execute,  oucit 
73*— 2^**  was  the  principle  of  decision  in  Lady  Coventry's 
Wnis.222,  case,  which  was  founded  on  a  variety  of  cases 
Lady  Clifford  which  had  been  before  decided :  such  as  Lady 
V.  Earl  of       Clifford's  case,  decided   in   1700   by  Lord  Keeper 

Burhngton,  2  __,  .    ,  ,  i-        i-.^  •  i 

Vern.  379.      Wright,  where  tenant  for   nfe,  with   a   power   to 
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make  a  jointure  of  1000/.. per  annum,  covenanted  Aprils,  i8i6. 
to  make  such  a  jointure  on  his  wife,  and  afterwards  ^"^v^^^ 
settled  lands  accordingly,  said  to  be  of  \OOOL  value ;  ivfobmax. 
but  proved   to  be  worth  only  600/.   per  *nnum. 'J^^JJ^ 
Upon  bill  by  the  widow,  the  Court  directed  theworrx. 
600/.  to  be  made  up  1000/.  by  the  issue  in  tail. 
There  are  several  other  cases  of  that  kind,  from 
which  it  is  clear  that,  where  the  intention  to  exe- 
cute appears,  and  the  property  is  charged,  it  shall 
be  taken  to  be  an  effectual  act  to  the  extent  of  the 
power.     Now,  in  this  case,  the  deed  is  defective 
only  in  the  manner  of  raising  the  money.     It  has 
no  reference  to  the  life  of  J.  M ameU ;  but  only  to 
the  time  when  the  money  was- to  be  raised.     It  was 
an  annuity  granted  out  of  the  lands  till  the  sum  of 
744/.   should  be  paid  off;    and,   consequently^  it 
could  not  be  meant  to  confine  the  time  to  the  life  of 
J^  Mamell.     This,    therefore,    is    an   instrument  The  deed  of 
which  provides  that  the  lands  shall  be  chai^d  with  thiatL  land 
the  sum  of  744/.,  and,  being  so,  though  thie  ni^dc*^®^**®.. 
is  not  that  intended  by  the  settlement,  yet  a  Court  thesum, and 
of  Equity  will  make  it  a  chaise  according  to  the  ^y" in 
mode  intended  by  the  settlement.  adopting  the 

''  mode  of  an* 

The  case  is  stronger  here,  as  the  legal  estate  nuity,  instead 
was  in  James  Mamell.  The  conveyance  to  James  nomMc. 
and  his  heirs  was  contrary  to  the  settlement ;  but  if 
a  bill  had  been  filed  against  James,  to  compel  him 
to  execute  a  conveyance  according  to  the  settle- 
ment, then  there  would  have  been  an  equity  for 
James,  to  the  extent  of  his  power  of  charging,  of 
which  in  his  judgment  creditors  might  avail  them* 
selves. 

On  these  grounds  I  think  this  a  right  decree,  so 
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JfrilariMfi^ftr  u  k  ooinidere  the  lands  to  havie  been  fw^U 
ohapged ;  but,  on  tbe  part  of  the  Appellanta,  it  it 
obfBOtvd  that  die  ton  ibe  ifM  not  744i;  but  %  1cm 
00I7  599/.  IQs.  With  the  iospressioD  which 
vuiTT.  I  hnv^  DwntiotMd^  I  think  the  decree  ought  to  be 
affirmed,  with  a  variadoo  as  to  the  sum  chargird ; 
for  il  oMld  not  be  the  intent  of  James  MameH  lo 
ehinge  tbe  lands  for  more  tham  tbe  snm  actaally 
due.  Ouslejr  has  no  equiQF  to  support  bis  demand 
against  the  irr^alarity  m  the  mede  of  cMCUtion, 
except  as  a  purchaser  for  valuable  consideration; 
and  be  is  so  omly  to  tbe  extent  of  tbe  judgments. 
Your  Lordships  mi^  therefore  order^  and  aii^dge 
that  the  charge  is  well  made  for  the  sum  actually 
due  on  the  6th  June,  17 g4,  not  exceeding  7^^/*; 
but.  that  tbe  Appellants  shall  be  at  liberty  to  fakify 
as  to  the  amount,  and  with  that  Tanation^  that  the 
deesee  be  affirmed.  It  will  then  stand  as  a  decree 
that  the  sum  actually  due  i»  well  charged  on  the 
bnds^  that  sum  not  occeeding  744 /.,  instead  of  744A 
abaolutely.  If  it  does  not  amount  to  that  sum^  the 
Appellants  may  show  that  fact  But  farther  we 
cannot  go ;  for  as  Marnell  acknowledged  on  the  foce 
of  the  instrument,  that  744/.  was  due,  it  rests  on 
Appellants  to  show  that  a  less  sum  was  due« 

Lard  Eldan  (C.)     In  this  case,  which  I  have  be* 

fore,  it  will  be  remembered,  represented  as  one  of 

great  difficulty,  I  accede  to  ^he  proposition  of  the 

noble  Lord.    But  at  the  same  time,  it  must  not  be 

understood,  that  we  mean  to  hold  that,  where  ten- 

This  not  to  be  aut  for  life  has  a  power  to  charge  lands  for  1,500^  or 

daioD  Uiat  ^  ^"X  Other  given  sum,  the  grant  of  an  annuity  out 

where  lenant  of  (ii^se  lands  is,  M  all  coeci,  to  be  taken  as  a  good 

for  life  has  a  ^ 
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^xefciiti<Hi  of  tfihe  pbvTer.  That  k  not  tsy  meanittgi  AiM  %  i8«0. 
no*i  i(s  I  iyriderdfand>  him,  that  of  the  noble  Lord  \  ^'-~^''-*— ^ 
hot  merely  tbat^  in*1iheveiypftrtksulareireu«Nitanoeai]rv«»Miiir 


of  this  case^  it  may  be  so  taken. 

■      I  have  allready  stated  that  the  de^  of  scfttlemant^  vuirr. 
considered  as  a  conveyance,  is  nonsense  iVom  theW^^^^ 
ginning  to  the  end.  But  looking  on  it  as  mi  equitable  landv^^r  ^  ^ 
contract j  it  gives  J.  Marneli  a  power,  miomettniygTantofanaii- 
trt  otfitty  to  charge  these  lands  with  a  sum  of  ijSOC^SS^'totb^ 
In  what  way,  it  is  very  difficult  to  say,  unless  you  power,  is  to  be 
reject  the  proviso  that  he  should  not  sell  op  mort*  cmm  a  good 
giage,  *nd  it  is  not  impossible,  that  he  mright  t»^!^"**^*  ^ 
resorted   it   the   mode  of  exeevtion  by  annuity^  execution  by 
on  account  of  the  clause  in  the  deed  forbidding  bim  have bemtL. 
to  sell  or  mortgage.     In  this  cajse^  I  tWnk  J.  M»r-4  8w^^?>y  »*>« 

11   J.  1  .  1   .*-  .  prohibition  to 

nell  did  mean  to  execute  the  power;  Imo  it  it  op-sellormort- 

pearsfrom  the  instrument  that  such  was  the  intent,  ^^"^^ 

it  is  not  necessary  that  he  should  refer  to  the  poorer; 

for,  if  he  mieant  to  ekectite^  ybu  will  refer  the  act 

to  the  power.     And  the  mode  too  wonld  have  beeti 

the  most  beneficial  one  for  the   inheritance  if  he 

had  lived ;  for  if  the  tnotiey  ha:d  been  raised  by  way 

of  mortgage,  the  prihcipal  wodid  haVe  h^eti  a  charge 

on  the  inheritance,  and  he  would  have  had  only  to 

keep  down  the  Interest. 

Another  consideration  is,  and  for  that  we  are  in- 
debted to  the  noble  Lord,  that  it  happened  that 
James  Marnell  had  the  legal  estate.  Whether  he 
ought  to  have  had  it  or  not,  is  another  question.  ^ 
But  still  he  had  it,  and  it  would  be  very  difficult  to 
compel  him  to  execute  a  conveyance  according  to 
the  settlement,  without  allowing  him  to  charge  in 
this  way.     But  it  is    not  to  be   understood   that 
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April  8,  i6ia.  generally  where  a  tenant  for  life  has  a  power  to 
powMR^^  charge  land  to  a  certain  amount^  that  he  may  exe- 
mpMMAh     cute  the  power  by  granting  an  annuity  or  rent- 

BZBCUTIOV  1 

AioBo^A*.  Charge, 

^iTY.r  LardRedesdale..  This  case  is  totally  difierent 

here Mio^e  ^^  ^^^  generality  of  other  cases^  for  there  is  no 
mo^oface.  direction  how  to  execute  the  <  power.    It  is  merely 
•  that  he  shall  have  a  power  to  chai|;e  to  that  amount ; 
'     and  the  meaning  of  the  proviso  that  he  should  not 
mortgage  or  sell  must  be^  that  he  should  not  mort- 
gage or  sell  so  as  to  defeat  .the  provisions  of  the  set- 
tlement ;  otherwise  it  would  be  absurd  to  say  that 
he  should  have  such  a  power^  and  yet  should  not 
mortgage  or  sell,  and  probably  J.  Marnell  might 
have  been  led  into  this  mode  of  execution  by  this 
extraordinary  proviso. 

Appeal  dismissed,  and  the  decree  affirmed^  with 
liberty  to  the  Appellants  to  falsify  the  amount  of 
the  sum  charged. 

Agent  for  Appellants,    Bcnbow  and  Alban. 
Agent  for  Respondent,  Windus. 
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SCOTLAND. 
APPEAL  PROM  THB  COURT  OF  8£88ION« 

Douglas  *aDcl  Others — Appellants, 
SoouGALL  and  others — Respondents* 

Ship  sails,  and  soon  after  encounters  a  storm^  becomes  leaky,  Miy  17^  isi6. 
puts  back,  and  is  found  on  survey  to  be  materially  decayed ,  ^•^— -s^.^^^^-^ 
and  damage  discovered  which  could  not  be  fairly  considered  ivsuravcb. 
as  the  efiect  of  the  storm*    Held  by  the  House  of  Lords  — «sA-wot- 
reversmg  a  judgment  of  the  Court  of  Session,  that  the  ship  thivbss. 
was  not  sea-worthy  when  she  sailed  on  the  voyage  insured. 

Lord  Eldon  (C.)  observing,  that  nothing  in  the  law  of  insu- 
rance was  of  more  importance  than  the  nnidied.  warranty  of 
sea-worthiness,  with  a  view  both  to  the  benefit  of  commerce 
and  the  preservation  of  human  life;  that  in  a  question  of 
sea- worthiness,  honesty  of  mtention  is  no  answer,  but  that 
the  fact  of  sear  worthiness  must  appear,  or  otherwise  the 
underwriter  is  discharged;  and  that,  though  a  vessel 
after  sailing  encounters  a  storm,  yet,  unless,  me  damage 
which  unfits  her  for  the  voyage  can  be  fiurly  considered  * 
as  the  effects  of  the  storm,  the  implied  warranty  is  not 
complied  with. 


1  HIS  was  an  insurance  on  the  ship  North  Star,  Insunnceon 
and  her  freight,  from  Leith  to  Pictpu^  in  North  stv^  and  on 
America,  and  the  question  was  whether  the  vessel  **•'  frwght. 
waa  sea^^arthy  at  the  time  of  her  sailing  from 
Leith? 

The  vessel  was  an  old  Dutch  prize  350  tons  bur- 
then, which  had  been  employed  as  a  whale  ship, 
and  was  purchased  in  1804  by  the  Respondents  at 
the  price  of  J  ^200/.  including  the  fishing  materials 
valued  at  500/.    The  vessel  was  put  into  the  hands 


^o  fi^^  i(N  ;i:h£  ^ouse  of  j.okds 

Miyi7,i8i6.of  Strachan  and  Gmin^  ship  carpenters  in  Leith, 
^^^''^^^^^  Xo  prepare  her  for  the  voyage  to  America.    The 
— 8BA-WOR-  vessel  was  not  strippefi  nor'^ypened  as  to  enable  the  .' 
THiHBss.       carpenters  to  judge  of  her  internal  state  and  con- 
dition ;  'bnt  I  repairs  tto  the  anMHint  of  %90L  were 
done  to  her  outer  coating  or  skin,  which,  in  the 
opinion  of  rtbeiovrpenters,  put  her  in  a  condition  to 
^rform  her  voyyige  to  Ainerica»  and  they  certified 
accordingly. 
V«^«ilt    .     On  the1K3d  May,  18(H,  the  vessel  sailed  on; her 
1804.    *       intended  voyage,  and  on  the  same  day  the  Appel- 
lants underwrote  a  policy  of  iosueance  on  her  and 
her  freight,  to  the  extent  of  2,100/.   tOn  the  6th 
Enooantersa  ^xtfl   7  th   Juuc  she  encountered  a  severe  g^le  of 
^^^|^*°     .wind,  and  as  she  began,  to  make  <  so  much  water 
leaky.  that  the  crew  could  not  keep  her  free  with  both 

And  is uken  pu,mp6,  .the .nmstjer.boi^e  up  for  *a  port,  and  brought 
to  Greenock,  her  t^Gieeuockon' the.  16th  Juttc. 
Survey.  Soon  after  her  arrival  the  vessel  was  surveyed 

under. the  authority  of  the  magistrate^,  by  John 
Seott  and  Robert  Steele,  two  ship  builders,  who 
reported  that  the  vessel   was  materially  decayed. 
The  Respondents  called  on  the  under-writers  to 
repair  her,  but  they  refused,  on  the  ground  that  the 
report  proved  that  she  was  not  sea-worthy  when 
she  sailed  on  the,  voyage  injured.  The  Respondents 
then  caused  her  to  be  repaired,  and  brought  an  ac- 
Action^No.    tion  in  the  Court  of  Session  for  payment  of  the 
J^jJ^'J^jf^amount,  being  a  sum  of  J ,426/-  gs.  3d.    The  Lor4 
nary't  interlo-  Ordinary  by  several  interlocutors,  in  1807-8-9,  de- 
^^"'  cided  in  favour  of  the  assured,  upon  the  ground  of  the 

certificate  of  sea-worthiness  by  the  Leith  carpenters 
and  the  protest  of  the  masten  Upon  ^  petition  to 
the  first  division  of  the  Court  condescendances  H^ere 
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ordered  rtnd   givmi  in»  ;aad  1^  .intorlomtor  .9faAi^W$9V!»/m^' 
Eebmiavy  1 SJO^  la  pim>f  ^as.^llcnwd  joid  fled.  ^'      - 

The  eertifieate  tof  theXieith  icafpent;e«99  ^and  Xhe  .-.nMiAnwroA- 
iQteter'^  proteat^reUed  Aipeii,by>the  insared,  *^^^^r^!?^f 

follows :  a  proof. 

**  .We^heralQr  lOettify  .^aiallHwhoin  itimay  oaMsm^  Cerdficate  by 
"that    the   North  ,Ster   of  .Laith  ibeloiigl«g  tolShinand 
*•  Messrs.  Richard  Scougall  and  Co.,  and  others,  was  Gavin. 
'*  in  our  dock  in  lipril  lasts^and  underwent  every 
"  repair  that  was  adjudged  necessary,  for  enabling  her 
^^  to^roeeed  on  -her  ivayage  (to  Pictou,^i«r  which 
'^'  she  •  waa  engaged,  and  that  ^theoarpcDteria  rqwhrs 
'^'  aiMunted^to  230/.  steflinf^. 

(Stgoed)   <^<*StnBAoaAN'fc<3AViN.'* ' 

In .  the  pi^6teBt  'the  <  tnaster  <  stated  that,  ^^^n  the  Promt 

^iSth 'and  7th  ourrettt,  June  IWXi),  he*  met  with  la 

'""^itvere  gale  6f*wind,'iwhich  obliged  Mm ''to  lay 

'^^  the  i^asal'^  to  evader  >a  ^ose^reefedinain  topsail, 

^^  and' sbe  then-  began>to  make  a  great  lokal  of  water : 

*<*that  on  the  '«th,  the  vessel ibipped a  sea,  which 

*'  laid  her  upomher  beam-ends ;/ that  he  liben  ioniild 

^^  it  neeessffry  to  out  away^  the/^mizenNboom  and/sail, 

*^  also  ttie  •  mizen*staysail,    to   get  the  ship  Ivore 

^^ round  on  the  larboard  tack;  ahe  then  began ^ to 

*^  strain  and  make  so  mnoh  water  that  tbcy.  could 

•**aearce)y  keep  her  free  with  bcth  pumps  conataaAly 

''going;  in  this  > situation   they   continued  during 

'^'thegaie,  tHl  the  people^were  entirely  done  ootat 

''^the  pumps:  -at  six  A.  M.  ^^hipped  another  iseaj 

^^^  which  sprung  the  boUsprit, » andrvrwght  the$tefn 

*^'tntirelyUoeiee;  aO  (the*  same  time  washed^  the  tbeats 

^  ^at  of  tile  ohoeks  (  the^ehipiat  this  tinie  makiog 
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lftyi7W8i6.<c  tjif^  (^  water  in  the  hour,  and  the  people  re- 
^■^^^'^"'''^ "  fusing  to  stand  longer  by  the  pumps^  the  repre- 
^8BA-w<m-  ^  senter  then  judged  it  proper  to  bc»t  up  for  the 
THxnsfl.      „  north  of  Ireland  or  any  other  place  where  they 

**  could  get  the  ship  in  safety/ 
The  most  material  documents,  however,  were  the 

reports  of  the  Greenock  ship*builders,   especially 

the  first    They  were  as  follow. 

FIRST  REPORT. 
Firtt  report  of     In  pursuance  of  the  warrant  of  Nathan  Wilson, 

the  Greenock  ^  .       .  -.    ,  •  i  .      i  r  n 

Bhtp-builden.  Esq.,  justioe  of  the  peace,  we  have  this  day  carefully 
and  minutely  examined  the  ship  North  Star  of 
Leithy  James  Edmonstone,  master,  at  present  in 
the  dry-dock  here.  We  find  the  iron-work  in  gene- 
ral very  much  decayed,  and  wrought  loose;  one 
rider  in  the  after-hold  broke ;  three  lower-deck 
beams  decayed,  and^  sprung  abaft  the  main-mast ; 
three  and  one-half  ditto  decayed,  and  sprung  before 
the  main-mast :  six  lower-deck  knees  decayed,  and 
sprung  ;  three  breast-hooks  forward  in  the  lower* 
hold,  and  one  above  the  deck,  decayed  ;  one  plank 
below  the  lower-deck  beams,  on  each  side,  decayed ; 
and  two  planks  on  the  larboard  side  of  the  bilge 
taken  off,  to  examine  the  timbers,  which  we  find 
good,  but  the  iron*work  quite  gone  ;  the  ceiling  on 
the  floor,  in  general,  quite  loose;  the  iron-work 
about  the  hanging-knees  in  general  decayed,  and 
"  the  timber  about  the  bolts  ;  a  part  of  the  outside 
doubling  we  havetaken  off,  in  order  to  examine  the 
state  of  the  plank  and  iron-work ;  the  plank  we  find 
good  and  sound,  but  the  bolts  and  nails  quite  gone ; 
the  boltsprit  is  sprung,  and  the  stem  wrought  loose. 
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on  account  of  the  decayed  iron,  and  labouring  of  the  May  I7,i8i6. 
ship  at  sea.         '  x  ^^""^"^ 

*^  ,  ,  INSURAKCE. 

N.  B.  There  is  one  top-timber,  and  two  ceding  sea-wor- 
planks,  broke  in  the  'twixt  decks,  on  the  starboard  ^"'''"*®' 
side.  (Signed)    John  Scott. 

Greenock..  ROBERT  STEELE. 

July  12,  1804. 

SECOND  REPORT. 

Agreeable  to  the  appointment  of  Nathan  Wilson^  Second  report. 

Esq.  justice  of  the  peace,  we  have  examined  and 

surveyed,  a  second  time,  the  ship  North  Star,  of 

Leith,  at  present  in  dock  here,  after  the  doublings 

is  taken  off  the  bows,  a^d  some  of  the  lower-deck 

beams  and  breast  hooks  is  taken  out,  a  great  num-  . 

Ber  of  tree-nail  and  bolt-holes  are  bored  all  over  the 

bottom,  from,  the  keel  to  the  bends  ;  most  part  of 

the  old  bolts  extracted  ;  we  find  the  timber  and 

plank  sound  and  fresh,  as  far  as  can  be  seen;  and 

it  is  our  joint  opinion  that,  after  the  repairs  going 

on  is  completed,  and  what  is  pointed  out  to  us  by 

Mr.  Scott  and  Captain. Ed monstone,  that  the  ship. 

North  Star  will  be  staunch  and  sea- worthy,  and  fit 

to  proceed  on  her  present  voyage  to  Pictou  in  North 

America.  (Signed)    John  Scott. 

Robert  Sleele. 

/  Francis  Morgan. 

Greenock.  JoHN  Galt. 

Aug.  10,  ISO!-. 

The  log-book  was  not  produced  in  an  entire  state, 
a  great  part  of  it  having  been  Osed  for  making  cart- 
ridges ;  but  some  leaves  of  it  wiere  produced,  which 
went  to  confirm  the  protest.  Neither  the  master  nor 
any  person  on  board  at  the  time  of  the  storm  were 
examined  as'  witnesses.     Steele  aiid  Scott  were  exa- 

VOL.  IV.  T  * 
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INSORAVCE. 
— 8EA-WOR- 
7HrN£S9. 


Interiocutor^ 

Doceraber, 

1811. 


Additional 
evidence. 
Scott's  letter, 


May  ir,  1816.  mined,  and  reconciled  the  first  and  second  report  by 
stating  that  the  second  related  to  parts  of  the  ship 
which  could  not  be  inspected  at  the  time  when  the 
first  report  was  made ;  part  only  of  the  doabKng  or 
outer  planks  having  been  taken  off  at  time  of  the 
first  report,  whereas  the  whole  had  been  taken  off 
when  the  second  was  made. 

The  Court  by  interlocutor  December  6th,  181  J, 
adhered  to  the  Lord  Ordinary's  in terlocutorreclaimed 
against  Immediately  before  pronouncing  that  in- 
terlocutor the  Respondents  produced,  and  were  al- 
lowed to  lodge  in  process,  a  letter,  which  had  been 
mislaid,  and  had  not  been  till  then  recoTered,  written 
to  them  by  Scott,  who  was  employed  to  repair  thte 
vessel  after  she  had  been  opened  up.  The  letter 
was  as  fallows. 

**  Greenock,  28ih  Jufy,  1804. 
^'  Messrs.  R.  Scougall  and  Co.,  Leith. 
*'  Gentlemen — Captain  Anderson  delivered  us 
your  favour  of  the  24th  instant. '  Next  day  we 
began  our  operations  on  your  ship,  the  North  Star. 
All  the  doublings  is  nearly  stript  off  both  bows^ 
and  two  of  the  worst  of  the  lower-deck  beams  is 
taken  out,  and.  some  of  the  hanging-knees.  The 
ship  turns  out  much  better  than  ever  we  could 
imagine.  All  the  timbers  in  the  wake  of  beam- 
ends  is  perfectly  sound  and  fresh,  and  nothing  is 
as  yet  discovered  defective  in  any  part  of  the  ship 
that  we  hwoe  opened  and  examined.  The  bolts  in 
the  doubling  is  innumerable,  and  very  difficult 
to  extract.  All  the  inside  plank  is  sound  and 
good.  fVe  have  now  a  much  better  opinion  of  the 
sliip  than  we  had,  and  will  write  you  next  week 
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•*  how  she  proves,  before  we  put  any  thing  new  on  May  ir,  laie. 
**  her.     We  remain,**  &c. 

(Signed)        *•  John  Scott  and  Sons/ 


99 


The  Court  aftertvards  by  interlocutor  2Qth  May,  interlocutor 
1812,  remitted  to  the  Lord  Ordinary  to  examine  ^^y*  ^®**' 
Scott  again  as  to  the  circumstances  set  forth  in  the 
above  letter,  and  generally  as  to  the  state  of  the 
vessel. 

Scott  was  accordingly  again  examined,  and  the  Soott  again  ex- 
most  material  part  of  the  deposition  with  reference  ^'"**®^»  ^®^*- 
td  the  above  letter  was  as  follows  : 

**  Depones,  that  the  second  report  is  perfectly  cor-  Second  depo- 
"  rect ;  and  he  adds,  in  general,  that  he  is  now  S^^.^^^* 
'*  satisfied  that  what  he  stated  in  that  report,  and 
"  ktter  of  2Bth  July,  is  perfectly  correct  and  true. 
"  Being  interrogated,  if  he  wishes  to  alt^r  his  former 
^'  deposition,  now  that  he  has  seen  said  letter  ?  de* 
''  pones,  that  he  does  not.  Interrogated  for  the 
''  defenders,  whether  he  is  now  of  opinion,  that  any 
'^  of  the  facts  stated,  with  regard  to  the  state  of  the 
** vessel,  in  the  first  report,  was  erroneous?  de- 
^'  pones,  that  he  does  not  wish  to  contradict  the 
''  statement  made  in  said  report ;  but  he  adds,  in 
^'  explanation,  that,  from  the  slight  and  cursory 
'^  inspection  which  he  made  of  the  vessel  at  the  time 
'^he  made  his  first  report,  he  thought  there  was  a 
"  certain  decay  in  her,  but,  upon  more  minute  in- 
*^  spection,  which  he  was  enabled  to  make  by  taking 
^'  off  her  doublings,  she  turned  out  to  be  in  a  much 
"  better  state  than  he  at  first  thought  her^  Intcr- 
**  rogated,  whether,  if  he  had  known  the  state  of 
*•  the  vessel  to  be  such  as  it  turned  out  to  be,  on  a 
**  minute  inspection  at  Greenock,  he  would  Have 
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UiSi;RANC£. 
— SEl-WOR- 
IHINKSS. 


May  17, 1810. "  considered  her  in  a  Jit  or  safe  state  for  a  voyage 
"  to  America  from  Leith  ?  depones,  that  he  cer* 
''  tdinly  wouldy  and  that  many  ships  in  a  worse  state 
'^  have  gone  to  America  and  back  again;  and  the 
<'  Deponent  adds,  that  the  ressel  in  her  voyage  from 
"  Leith  to  Greenock,  had  experienced  a  severe 
''  storm  and  heavy  sea,  and  had  suffered  by  it** 

The  Court  by  interlocutor  of  27th  May^  1B13, 
adhered  to  the  interlocutor  reclaimed  against ;  and 
from  these  interlocutors  the  underwriters  appealed. 


Interlocutor 
«i7tL  May, 
1813. 
Appeal. 


Sir  S.  RomiUy  and  Mr.  Adam^  for  Appellants; 
Mr.  Serjeant  Marshall  and  Mr.  Grata,  for 
Respondents* 


Judgment.  Lord  Eldon  (C.)     This  is  a  mere  question  of  fact^ 

whether  this  ship  when  she  sailed  from  Leith  to 
Pictou  in  North  America  was  sea-worthy,  or  well 
furnished^  tight,  staunch^  and  strong  for  the  voyage 
insured.  I  have  often  had  occasion  to  observe  here, 
that  there  is  nothing  in  matters  of  insurance  of  more 

importauca  of  importance  than  the  implied  warranty  that  a  ship  is 

nnct"c^pii-  sea-worthy  when  she  sails  on  the  voyage  insured ; 

ance  with  the  and  I  havc  cndcavoured,  both  with  a  view  to  the 

implied  war-    ,  ^       -•  •  •     .  •  g»  % 

rahtyof  sea-  bcnent  of  commcrcc  and  the  preservation  of  human 
worthincM.  |jfg^  ^^  enforce  that  doctrine  as  far  as,  in  the  exer- 
cise of  a  sound  discretion,  I  have  been  enabled  to 
do  so. 
In  a  question  It  is  not  neccssary  to  inquire,  whether  the  owners 
ne^thehonest  ^cted  honestly  and  fairly  in  the  transaction  ;  for  it 
intention  of  jg  ^lear  law  that,  however  just,and  honest  the  inten- 
ho  answer,  tions  and  conduct  of  the  owner  may  be,  if  he  is 
^a-wor^ess  mistaken  in  the  fact,  and  the  vessel  is  in  fact  not 
must  appear;  sea-worthy,  the  underwriter  is  not  liable.    And  this. 
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I  think,  may  be  fairly  stated,  without  imputing  any  May  17,ibi6. 
moral  blame  to  the  owners  in  this  case,  that  both  *!      v-*-^ 

.  '  INSURANCE. 

they  and   the   Leith  ship-carpenters  undertook  to— sea-wor- 
run  some  risk;  as  it  is  quite  clear  that,  whether ™^?^ ^j^ 
it  be  customary  to  strip  off  the   double  skins   or  underwriter  is 
coatings,  or  not,  unless  they  do  go  through  that  ope-  '*^  ^^ .  " 
ration,  they  may,  without  intending  wrong,  fall  into 
fatal  mistake.     Here  the  stripping  off  of  both  skins 
did  not  take,  place,  and  the  outer,  if  stripped  off  at 
all,  was  but  very  partially  stripped  off;  and  it  is  not 
speaking   too  harshly  to  say  that  the  owner  was 
willing  she   should   be  repaired  at  the  very   least 
expense  that  should  appear  to  be  necessary. 

The  ship  sails,  and  appears  to  have  been  for  two  Though  a  ves- 
or  three  days  in  a  violent  storm.  If  so  damaged  as  JjJi'J^*',,^  ^j,^ 
that  the  damage  might  be  fairly  considered  as  the  voyageiDsured 
effect  of  the  storm,  that  is  on^  view  of  the  case.  But  storm  anru 
if  damaged  in  such  a  manner  as  in  common  pro- j^*"*JJf*d  """ 
bability  she  would  not  be  if, she  had  been  sea-worthy  mage  issach 
when  she  sailed  on  the  voyage,  the  implied  war- ^^nsldcfed V 
ranty  is  not  observed.  the  effect  of 

•^  .         .  ,  the  storm,  the 

On  the  ship  commg  mto  port  she  was  surveyed  implied  war- 
by  Scott  and  Steele,  and,  whatever  Scott  might  say  ^51*^"*'' 
in  1812,  it  is  clear  that  he  and  Steele,  applying ''*'**• 
particular  assertions  to  particular  facts,  upon  this  jy^'i'J^JJ^^   . 
survey^  stated  that  part  of  the  timbers  were  decayed, 
and  that  the  iron  work,  in  general,  was  very  much 
decayed  and  wrought  loose  ;  and  they  distinguished 
between  that  sort  of  decay  and  the  damage  which 
would  have  been  produced  from  the  effect  of  the 
storm  alone ;  and  no  ingenuity  can  reconcile  this 
with  the  construction  attempted  to  be  put  on  Scotfs 
evidence  in  1812.     Steele  states  how  he  reconciles 
it  with  his  second  report,  and  his  evidence  goes  to 
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May  17, 1816.  support  the  effect  of  the  first  survey^  from  which  it 
iNsuRANci. '  ^PP^^^d  *l^^*  *he  ship  was  not  sea-worthy  for  that 
— sBA-woK-  voyage.  Scott  seems  to  have  forgot  his  letter  of 
28th  July,  1804 ;  and  I  do  not  wonder  that^  when 
it  was  produced,  the  Court  felt  a  curiosity  to  see  how 
he  would  reconcile  his  notion  of  the  state  of  the 
vessel  on  28tb  July^  1804,  with  the  first  report,  and 
his  evidence  in  1811.  Instead  of  that  plain  way  in 
which  Steele  explains  himself,  see  what  species  of 
testimony  he  gives  in  1813  to  explain  the  apparent 
contradiction.  Suppose,  however,  that  he  acted 
honestly  in  this,  still  it  could  never  have  been  laid 
down  here,  or  recommended  in  Guildhall  that  his 
evidence  in  1812  in  opposition  to  his  first  report^ 
and  his  evidence  in  1811  should  do  away  the  effect 
of  all  the  rest. 

I  do  not  say  any  thing  as  to  the  log-book ;  but 
cases  have  been  sometimes  decided  on  what  is  not 
given  in  evidence,  as  well  as  on  what  is  given.  If 
the  <:aptain  was  at  the  port  when  the  survey  was 
made  in  1804,  those  who  wish  to  support  this  de« 
mand  against  the  underwriters,  ought  to  have  called 
him,  and  to  have  asked  him  ''  what  do  you  say  as 
^^  to  the  state  of  the  vessel  at  the  time  of  this 
««  survey  ?  '* 

Having  considered  the  whole  of  this  evidence,  I 
never  was  more  clear  about  any  thing  than  that  it 
is  proved  to  be  perfectly  manifest,  and  proved  to 
my  entire  satisfaction,  that  this  vessel  was  not  sea- 
worthy for  the  voyage  when  she  sailed,  whatever 
might  then  have  been  the  opinion  of  the  owners  and 
carpenters  whp  repaired  her ;  and  if  the  cause  could 
have  come,  and  bad  come  here  originally,  I  would 
have  recommended  to  give  costs  to  the  underwriters. 
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But  it  is  not  eustomary  to  give  costs  where  a  deci-  May  I7,i8i6. 
sion  of  the  Court  below  is  reversed. 


Judgment  of  the  Court  below  reversed. 

Agent  for  Appellants,     Campbell. 
Agent  for  Respondents,  Berry. 


INSURANCE. 
— SEA  WOR- 
TUIIIESS. 


SCOTLAND. 

APPEAL   FROM   THE   COURT   OF   SESSION. 

Maxwell  and  others — Appellants. 
Gordon — Respondent. 

On  refusal  of  the  heritors  of  a  parish  to  take  the  proper  steps  peb.  16, 
to  rebuild  the  parish  church  found  by  the  Presytery  to  be  June  19, 1816. 
ruinous,  the  Presbytery  themselves  advertise  for  ana  adopt  ^-—^^^^^...^ 
a  plan  and  estiifiates,  and  contract  for  the  rebuilding,  and  repairing 
assess  the  heritors  for  the  necessary  sums,  but  neglect  to  ^nd  re- 
assess  some  feuars  of  a  part  of  a  small  village  included  in  ^^^^^^^  ^ 
the  parish.    Suspension  presented  by  the  adverse  heritors  ^"^*^""* 
against  the  charge  for  the  sums,  on  Uie  ground  of  irre^u- 

'  larity  in  the  proceedingsof  the  Presbytery,  but  all  objection 
abandoned  as  to  thejurisdictionof  the  Presbytery  to  assess, 
in  case  of  refusal  by  the  heritors.  Suspension  refused  by 
the  Court  of  Session,  and  the  judgment  affirmed  by  the 
House  of  Lords,  with  a  remit  as  to  the  feuars. 


XN  consequence  of  a  representation  and  complaint  Complaint  to 
made  by  Mr.  M'Cullock,  of  Ardwell,  one  of  the  f;?„3;2^^^ 
heritors  of  the  parish  of  Anwoth^  to  the  Presbytery  of  Anwoth 
of  Kirkcudbright,  of  the  ruinous  state  of  the  parish 
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Feb.  16,        church,  of  Anwoth,  the  Presbytery  at  its  meetings 
June  19,1810.  j^^  October,  1810,  appointed  a  meeting  to  be  held 
REPAIRING     on  the  7th  November  then  next,  to  take  the  state  of 
BuiLDiKo  OF  ^^^  church  into  consideration ;  and  the  minister  of 
CHURCHES,      the  parish  was  directed  to  make  intimation  to  the 
Meeting  of     heritors,  by  citation  from  the  pulpit  and  by  circular 
October  1,      letters,  to  inform  them  of  the  time,  place,  and  pur- 
poses of  the  meeting,  and  to  summon  tradesmen  to 
attend. 
Meeting,  No-      The  Presbytery  met  at  the  time  appointed,  and 
1810.     '       most  of  the   heritors   attended  personally,  or  by 
proxy,  and  two  tradesmen  summoned  by  the  minis-  . 
ter  of  the  parish  attended  to  report  on  the  state 
Objection  to   of  the  church.     An  objection  taken   to  the  juris- 
thejurisdic    jj^^j^^  ^j,  ^j^^  Presbytery,  by  the  agent  of  Sir  D. 

Maxwell,  one  of  the  heritors,  was  repelled  ;  and  the 
heritors,  being  asked  whether  they  had  any  objection 
to  the  tradesmen,  declared  they  had  none  ;  and  the 
tradesmen,  being  put  on  oath,  were  directed  to  ex- 
amine the  church,  and  report  as  to  its  dimensions 
and  its  condition,  and  whether  it  was  or  was  not 
Report  of  the  capable  of  being  repaired.     The  tradesmen  reported 
J^kitedtoex-'^^^  dimensions,  and  also  the  state  of  the  church, 
amine  the       j^^m  which  it  appeared  that  it  was  incapable  of  re- 
pair, and  also  that  it  was  too  small  to  contain  the 
legal  number,  namely,  two  thirds  of  the  examinable 
persouH  in  the  parish. 

At  the  request  of  one  of  the  heritors  present  at 
this  meeting,  the  Presbytery,  as  there  were  no  trades- 
men present  on  the  part  of  the  heritors,  agreed  to 
delay  proceedings  till  their  next  ordinary  meeting, 
to  give  an  opportunity  to  bring  them  forward  ;  with 
certification  that,  if  the  heritors  should  then  fail  to 
bring  forward  a  report  of  other  tradesmen,   the 
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Presbytery  would  proceed  in  the  business  on  the  Feb.  16, 

.,    "^       In        ^.  June  19, 1816. 

evidence  before  them.  .      ^       j 

The  Presbytery  met,  and  the  agents  of  three  of  EEPAmniG 
the  heritors  (Appellants)  attended.     No  tradesmen  ^or^^^o  of 
appeared,  and  no  report  was  produced  on  the  part  of  ^"^*f***- 
the  heritors.     The  Presbytery  therefore  proceeded  c^be"*5,  *" 
to  take  into  consideration  the  report  of  the  trades-  ^®^^- 
men  given  in  at  their  last  meeting,  and  unanimously  neglect  to  pro- 
found «  that  the  Kirk  of  Anwoth  is  ruinous,  and  J^*^P^ 
^*  ought  to  be  rebuilt ;  and  therefore  did,  and  hereby  named  by 
**  do,  ordain  the  heritors  of  said  parish  to  procure    ^^^  ^^* 
^*  plans  and  estimates  of  a  new  Kirk,  sulBlicient  to 
*^  accommodate  the  inhabitants  of  that  parish,  and 
**  to  lay  them  before  the  Presbytery,  at  their  next 
**  meeting  on  the  first  Wednesday  of  January,  with 
^*  certification,  that  if  they  fail  to  do  so,  the  Pres- 
*'  bytery  will  themselves  order  plans  and  estimates, 
^^  and  stent  the  heritors  in  a  sum  sufficient  for  exe- 
^*  cuting  such  a  plan  as  may  be  adopted,  as  accords. 
"  of  law/' 

It  was  not  stated,  however,  whether  this  sentence  Want  of 
of  the  Presbytery  was  intimated   to  the  heritors,  ^^'«!^m-" 
and  none  of  them  appeared  at  the  next  meeting,  P'**""^®^- 
wMch  took  place  on  the  2d  of  January ;  but  Gordon  2!JS«t?'i811. 
the  agent  of  Mr*  M'Cullock,  of  Ardwell,  attended, 
and    produced   several  plans,  one  of  which   was 
adopted.     The  Presbytery  then  appointed  the  minis- 
ter of  the  parish  to  advertise  for  estimates  ;  to  con- 
vene the  heritors  by  edictal  citation  from  the  pulpit 
and  circular  letters,  and  to  lay  before  them  the  plan  Plan  adopted 
and  estimates,  to  give  them  an  opportunity  of  con-  ^d'hwita^ 
tracting  with  tradesmen  for  re-building  the  church  ;  ordained  to 
and  they  ordained  the  heritors  to  contract  accord-  iu 
ingly,  on  the  plan  adopted,  with  certification  that. 
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F«b.  16,        if  the  heritors  fciled  to  do  so,  the  Presbytery  would 

June  19,1916.         *i.j^xxLi.x  "i- 

.    _     _    J  contract,  and  stent  the  heritors  in  a  sum  for  exe- 
REPAiaiNG     outing  the  work.  * 

BirtLDuio  OF       ^^^  heritors  having  been  convened,  entered  objec- 
CHTJECHE8.      tious  On  thcir  minutes  to  the  proceedings  of  the 
JJ^J^  j^^    Presbytery ;  the  grounds  of  which  objections  were, 
naary  39,       that  the  heritors  ought  to  he  allowed  to  have  it  ascer- 
tained, by  tradesmen  named  by  themselves,  whether 
the  church  was  capable  of  being  repaired ;  and  if 
not,  the  heritors  ought  to  be  allowed  to  give  in  and 
cKecute  their  own  plan,  and  that  the  Presbytery  had 
no  power  to  approve  or  disapprove,  except  the 
church  were  to  be  too  small  to  accommodate  the 
l^al  number  of  persons   (two  thirds  of  the  ex- 
aminable persons  in  the  parish),  and  they  also  ob- 
jected to  the  proceedings  of  the  Presbytery  as  illegal 
and  irregular. 
M^'h  6  These  objection^  were  laid  before  the  Presbytery 

1811.  *  at  its  next  meeting,  at  which  the  heritors,  or  some 
of  them  attended.  The  Presbytery  however  con- 
sidered the  application  of  the  heritors  to  be  allowed 
to  provQ,  by  tradesmen  of  their  own  nomination, 
that  the  church  might  still  be  repaired,  &c.  as 
coming  too  late,  and  refused  the  request.  The 
Presbytery  then  ordered  the  plan  of  which  they  had 
formerly  approved,  to  be  rectified,  so  as  to  reduce  it 
to  the  lowest  dimensions^  consistent  with  the  accom- 
modation of  the  legal  number  of  persons ;  and  then 
having  at  a  subsequent  meeting,  approved  of  the 
plan  as  rectified,  they  again  ordained  the  heritors  to 
contract,  &c.  with  certification  as  before.  The  heri- 
PrMbyterjor-tors  having  refused,  the  Presbytery  appointed  their 
tisementjfor  clcrk  to  advcrtisc  for  estimates,  and  an  estimate 
tttiinates,and)|^y}„g  bcch  givcn  in,  and,  at  the  request  of  Mr. 
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M'CulIock,  adopted,  they  pronounced  the  follow-  Feb.  la, 

'^        '  ^     '^  June  19,1816. 

mg  sentence :  j 

"  The  Presbytery,  having  considered  the  ^bove  aEPAiRiN© 
"  statement  and  request  of  Mr,  M'CuUoch^  ^^a- ^ul^LinNG  op 
"  miped  the  estimates  laid  before  tbem^  and  inserted  churcms. 
"  in  tlieir  minutes  ;  heard  parties  at  the  bar,  and  ^^^jn^*^^ 
"  reviewed  the  whole  proceedings  in  the  cause,  and  m»?w««^« 
^*  fully  reasoned  thereon,  did  and  thereby  do>  una-  sum  aeceosuy 
"  nimously  adopt  the  estimate  of  John  Bodan  aod^Jjf^^j^^ 
'^  Andrew  M^Dowal ;  and  appoint  a  committee  of  the  church. 
•*  Presbytery,  along  with  the  said  James  Murray  ^gj^^*' 
^*  M^Culloch,  Esq.  and  such  ot^er  heritors  of  the 
(^  parish  of  Anwoth  as  choose  to  concur^  and  Mr. 
'^  Robert  Gordon,  writer  in  Kirkcudbright,  to  pre- 
'^  pare  and  execute  a  legal  and  formal  contract  with 
''  the  said  John  Bodan  and  Andrew  M'Dowal,  and 
^<  proper  and  sufficient  cautioners^  to  ret>uild  the 
^'  church  of  Anwoth,  according  to  the  rectified  plan 
"  and  specifications  referred  to  in  their  estinyate. 
^'  The   committee  to  consist  of  Dr.  Muter,  Mr. 
**  Johnston,  Mr.  M^Clellan,  and  Mr.  Spciith,  with 
"  any  other  member  of  Presbytery  who  may  choose 
^^  to  attend  (any  two  a  quorum),  to  meet  in  the 
^^  King*s  Arms  Inn,   Kirkcudbright,  on  any  day 
"  convenient,  before  the  fourth  Wednesday  of  Oc- 
'^  tober  current,  Mr.  Smith  convener.     Said  coof- 
'^  mittee  shall  bind   and  oblige  said  contractors, 
*^  with  their  cautioners,  to  have  the  church  of  An- 
*^  woth  roofed  in  before  the  1st  day  of  October, 
'^  1812,  and  the  whole  work  finished  before  the  1st 
"  day  of  May,  1813.     And  farther,  that  thp  Pres- 
'^  bytery  did,  and  hereby  do  decern,  against  the 
'^  heritors,  life-renters,  tenants,  tacksmen,  and  all 
^^  others  liable  for  their  respective  prpportioqs  of 
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Feb.  16,       "  the  sum  of  710/.  sterling,  being  the  amount  of 
Jane  19, 1816.  ,c  ^he    estimate    of    John    Bodan    and    Andrew 
REPAIRING     ^'  M^Dowal ;  and  of  the  sum  of  three  guineas  to 
BTjiLDiNo  OF  "  J^mes  Sharp,  for  plans  and  specifications  ;  and  of 
CHURCHES.     «  the  sum  of  3/.  1  \s.  Orf.,  being  the  expense  of  ad- 
^  vertising;    and  of  the  sum  of  two  guineas,  to 
**  Messrs.  M^Clellan  and  Lawrie,  for  their  trouble 
^  ip  inspecting  and  making  a  report  on  the  church 
"  of  Anwoth ;  and  of  the  sum  of  6/.    1 5s.  for  con- 
*'  tract  and  stamp;  amounting  in  toto  to  725/.  1 1^. 
**  6d.  sterling,  with  fkctor*s  fee,  at  five  per  cent. 
**  thereon,  and   duties  of  extract.      Appoint  Mr. 
•**  Robert  Gordon,  writer  in  Kirkcudbright,  factor 
•*  for  uplifting  said  sum,  by  the  following  instaU 
**  mcnts,  viz.  oneUhird  part  thereof  at  the   1st  of 
"  November  next;  another  third  part  at  the  1st  of 
^^  August,  1812 ;  and  the  remainder  at  the  1st  of 
"  February,  1813;  and  crave  the  Right  Hon,  the 
^^  Lords  of  Council  and  Session  to  interpose  their 
**  authority  to  this  decreet,  that  letters  of  horning 
'*  on  six  days,  and  other  execution  necessary^  may 
'*  pass  hereon. 
Chaise  for         The  proportions  were  settled  by  the  Presbytery 
mpaoSmr^  clerk,  and   Gordon  the  fector,   according  to  the 
valued  rents;    and  Gordon  then  raised  letters  of 
horning,  and  charged  the  heritors  for  the  sums  re- 
spectively due  by  them.     The  Appellants  presented 
a  bill  of  suspension,  in  which  they  confined  their 
objections  to  the  alleged  irregularity  of  the  Presby- 
tery's proceedings,  without  bringing  the  jurisdic- 
tion to  assess  at  all  into  question.     The  I^ord  Ordi- 
nary by  interlocutor  28th  February,  1812,  refused 
the  bill,  and.the  Court  by  interlocutors  1 1th  March, 
and  16th  May,  1812,  unanimously  adhered.      In 
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their  petitions  to  the  Court  the  Appellants  express-  Feb.  la, 
ly  abandoned  all  objection  to  the  jurisdiction.  one    , 

Against  the  above  interlocutors  of  the  Court  of  bepaibimo 
iSession,  the  Appellants  lodged  their  appeal,  in  sup-  BuiLmMo  of 
port  of  which,  resuming  the  objection  as  to  the  juris-  chubches. 
fiction,  they  stated  the  following  reasons  in  theircase.  ^^  ^e^^^ 
Ist,  If  the  Presbytery  have  any  jurisdiction  at  all  ^^^  »^"- 
over  the  repairing  and  building,  of  churoh^s,  their  Appeid. 
province  is  strictly  limited  to  a  declaration  that-the 
church  is  out  bf  repair,  and  ought  to  be  repaired ; 
or  is  ruinous,  and  ought  to  be  rebuilt;  or  is  too  small 
for  the  parish,  and  ought  to  be,  enlarged ;  leaving  it 
to'  those  who  are  to  bear  the  burden,  that  is,  to  the 
heritors,  or  the  owners  of  lands  and  houses,  to  set- 
tle among  themselves  what  shall  be  the  plan  of  the 
repairs,  or  new  edifice,  as  well  as  all  the  details  both 
for  the  assessment  of  the  necessaryw  money  and  for 
the  application  of  it. 

This  is  recognized  as  a  general  rule,  in  the  case 
of  the  Minister  of  Tingwall  against  the  Heritors, 
'  decided  on  the  22d  June,  1787. 

The  case  of  Dunning,    10th  June,    1807,  (the 
first  which  decided  that  Presbyteries  have  a  juris- 
diction in  the  building  and  repairing  of  churches,  ' 
and  which  has  not  yet  been  brought   under  the 
view  of  this  honourable  House)  is  quite  consistent 
with  this  rule  :  there  the  Presbytery  had  gone  no 
farther  than  to  find  that  the  church  was  insufficienl 
to  accommodate  the  parishioners,  and  that  certain 
additions  ought  to  be  made ;  it  was  with  this  pro- 
ceeding, carried  no  fiirther,  that  the  heritors  were 
dissatisfiedj  and  applied  against  it  to  the  Court  of 
Session;  and  the  Appellants  cannot  refrain  from 
adding,  that  this  case  of  Dunning  is  quite  a  re- 
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Feb.  16,  cent  and  single  decision  upon  a  very  important 
—  r  /  question  of  lav^,  as  affecting  the  civil  rights,  of  the 
REPAiBino  subject  in  Scotland  ;  and  wiiich,  if  it  were  brought 
BUTLNNo  OF  ^^  ^^®  ^***  fcsort,  thc  Appeliauts  conceive  it  would 
cHUACHEs.      be  found  very  difficult  to  maintain. 

2d,  Even  if  the  Presbytery  could  be  admitted  to 
have  the  power  of  imposing  and  assessing  the  pa- 
rochial tax,  their  proceedings  throughout  this  case 
have  been  highly  irregular.  They  have  also  made 
the  assessment  irregularly,  in  point  of  foriii,  and 
substantially  contrary  to  the  rule  declared  by  this 
most  honourable  House^  in  the  case  of  Peterhead, 
in  Dom.  Proc.  24th  June,  1 802. 

Sd,  It  was  not  necessary,  that  this  church  should 
be  rebuilt ;  the  repairs  which  the  heritors  had  un- 
dertaken, and  were  proceeding  to  make,  would  have 
rendered  it  quite  sufficient,  in  every  Ves]3ect,  for  the 
accommodation  of  the  parish. 

With  reference  to  the  non-assessment  of  some 
feuars  in  a  village,  part  of  Urhich  was  included 
in  the  parish,  the  Appellants  cited,  besides  the 
Peterhead  case,  the  cases  df  Crief,  20th  Novem- 
ber, 1781;  Campbelton,  J  774;  and  St.  Andrew's 

1791  • 

In  the  Respondent's  case  it  was  contended,  that 
the  Presbyter^  had  jurisdiction  to  assess,  and  the 
case  of  Dunning,  June,  1 807,  was  cited  ;  and  that 
at  any  rate  the  objection  had  been  abandoned ;  that 
it  was  absurd  to  object  to  the  apportionment  of  tiie 
sums,  as  the  Respondent  might  have  charged  the 
whole  sum  against  any  one  Heritor ;  that  the  pro- 
portion of  the  feuars  was  too  minute  for  assess- 
ment ;  and  that  the  whole  of  the  proceedings  were 
regiriaf . 


ON  APPEALS  AND  WRITS  OF  ERROR.  a87 

Sir  S.  Romilly  and  Mr.  Homer  (for  Appellants.)  Feb.  i6, 
This  case  involves  a  most  important  point  of  lavir,  ^^^>J^' 
that  is,  whether  a  church  judicatory  in  Scotland  has  b^pai^imo 
power  to  tax  the  subject.     There  is  not  a  single  ^JJ^^^^^^j  ^^ 
case,  nor  any  authority  in  the  text  books  for  that  chuhches. 
proposition*     The  case  of  Dunning  does  not  at  all 
embrace  it^  for  the  point  was  not  there  raised,  whe- 
ther a  church  joidicatory  could  tax  the  subject.     It 
only  establishes  this,  that  the  Presbytery  had  juris-        * ' 
diction  to  find  that  repairs  were  necessary.     {LjIS/l' 
Eldon  (C).  What  jurisdiction  has  the  Presbyter^M 
this  matter  ?)     To  find  the  fact  that  the  church  is 
out  of  repair  and  wants  repair,  or  that  it  is  ruinous, 
and  ought  to  be  rebuilt,  and,  if  the  heritors  refuse 
the  necessary  sums  for  these  purposes,  then  the 
Presbytery,  or  the  minister  of  the  parish,  may  apply 
to  the  civiLCoiirts  to  compel  them  to  pay.    {Lard 
Eldon  {C.)     The  reason  in  the  suspension  is,  that  it 
is  illegal  in  the  Presbytery  to  assess,  unless  the  he- 
ritors were  previously  called  on,  and  refused  to  take 
the  proper  steps  to  build  or  repair  the  church,  and 
your  complaint  below  was,  that  you  had  not  been 
regularly  summoned  to  one  of  the  meetings,  so  as  to 
give  you  the  proper  opportunity.     But,  to   use  a 
technical  expression  in  one  of  your  own  papery, 
you  went  slap-^dash  at  every  thing.)     The  mode' 
also    in    which    the  assessments  were  made  was 
wrong. 

Mr.  Leach  aad  Mr.  Brougham  (for  the  Res- 
pondents). The  Lords,  as  the  Court  of  Appeal, 
could  look  only  at  the  grounds  taken  below,  and 
would  not  go  on  other  grounds  first  suggested  here. 
It  never  entered  into  the  minds  of  those  who  drew 
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Feb.  16,        this  suspension,  that  the  mode  or  manner  of  assess- 

June  19, 1816.  ^       ^   .  ',  .     r    •        i      i  ,  i 

c  ^  ^  ment  was  irregular ;  and  if  that  had  been  stated  as  a 
RBPAiRiNo  ground  of  complaint,  the  papers  show  that  it  could 
not  have  been  maintained  a  moment.  Then  they 
deny  the  power  of  the  Presbytery  to  assess  at  all. 
That  point  was  never  insisted  upon  below,  and,  in 
their  own  papers,  they  make  admissions  which  en- 
tirely exclude  the  objection.  (Lord  Eldon  (C.)  I 
take  them  to  have,  in  their  suspension,  admitted  the 
ji^Wictioo.  We  are  not  called  upon,  then,  to 
sbS  that  it  is  the  general  law,  that  Presbyteries 
have  this  power,  because  it  is  admitted  to  be  the  law 
of  the  case.  But  suppose  the  point  could  be  opened, 
there  is  not  a  shadow  of  foundation  for  their  denial 
of  jurisdiction  as  applied  to  this  case.  All  the  re- 
tjuisites  of  the  act  of  157^  have  been  followed.  The 
Presbytery  did  not  proceed  upon  the  assumption  of 
an  unqualified  power  to  assess,  but  only  claimed 
and  acted  upon  the  jurisdiction  to  assess^  after  the 
heritors  had  been  called  upon  and  refused  to  assess 
themselves.  They  say,  the  Presbytery  ought  not  to 
assess  at  all,  but  to  apply  to  the  civil  power ;  how ' 
are  they  to  apply,  and  to  what  part  of  the  civil 
power?  They  called  upon  the  heritors  to  assess 
themselves,  with  a  clear  notice  that  unless  they  did 
the  Presbytery  would  do  it.  The  heritors  refused, 
and  the  Presbyteiy  proceeded  to  stent  them.  As 
to  the  Peterhead  case,N  the  objection  there  was  not 
taken  here,  and  though  it  had  been  taken,  the  cir- 
cumstances were  different.  The  effect  of  the-  deci- 
siop  in  that  case  was,  that  the  heritors,  as  well  as 
feuars,  should  be  assessed,  not  according  to  their 
nominal  or  valued  rent,  but  according  to  their  real 
rent.    That  is  not  the  question  here.     The  town 
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proprietors  were  there  assessed,  but  the  parish  ^"' j^^  {q  igig. 
eluded  a  large  sea-port  town,  and  the  church  was  ^      ^       j 
principally  occupied  by  the  town  population,  and  it  repairing 
was  but  just  that  the  town  proprietors  should  pay  buildiko  op 
part  of  the  expense.     But  this  was  strictly  a  land-  churches. 
wart  parish,  including  only  a  very  small  part  of  a 
small  village,  and  the  smallest  coin  was  not  small 
enough  to  represent  the  proportion  of  each  of  the 
twelve  or  fifteen  feuars  belonging  to  the  parish. 

Sir  S.  Romilly  (in  reply).  The  important  question, 
it  seems,  is  not  open  to  us«  as  it  had  been  waived  on 
our  part.  But  if  we  have  admitted  the  jurisdiction, 
it  was  only  on  failure  of  the  heritors  to  contract  and 
rebuild  ;  and  no  opportunity  was  given  them  for 
that  purpose.  Then  the  feuars  were  not  taxed,  and 
it  was  quite  clear  from  the  Peterhead,  and  other 
cases,  that  the  feuars  ought  to  be  called  upon  to 
pay  their, proportions.  {Lord  Eldon  (C)  This 
case,  I  believe,  turns  on  the  facts  whether  the 
church  was  capable  of  being  repaired,  or  sufficient 
for  the  congregation.) 

Lwd  Eldon  (C.)  I  am  of  opinion  that  the  judg-  J"J*^^'^\®*^- 
ment  in  this  case  ought  to  be  affirmed,  but  subject 
to  a  remit  to  the  Court  of  Session,  to  consider  whe- 
ther, having  regard  to  what  this  House  did  in  the 
Peterhead  case,  the  judgment  requires  any  altera- 
tion with  respect  to  the  feuars.  I  understand  it  will 
not,  as  the  proportion  of  these  feuars  must  be  so 
very  minute,  that  the  Court  did  not  ill  advise  them- 
selves in  overlooking  it  But  we  cannot  with  pro- 
priety omit  to  notice  that  point,  though  the  remit  . 
may  have  no  effect. 

VOL.   IV,  u 
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Janeic),i8i6.     Judgment  affirmed^  subject  to  a  remit  as  above, 
'       v^~^  in  case  the  Appellants  chose  to  bring  the  question 

REPAIRING  '         o  • 

AWD  RE-        as    to  the   feuars  before  the    Court    within    four 

Agent  for  Appellants,  Gordon. 
Agent  for  Respondent,  Richardson. 


SCOTLAND. 


APPEAL   FROM   THE   COURT   OF   SESsilON. 

Scott  and  oiher^^-^Respondents. 

Feb.2i,  1816,  Any  master  trader  or  manufacturer  exercisipg  his  trade  bv 
^^-^^/^"^-^      calling  within  the  new  town  of  Edinburgh  only,  without 
TRADERS  AkD     exercisiug  it  in  the  old,  is,  by  the  proviso  in  the  act  7  Geo. 
MANUFAc-  3  p  2*7.  exempted  from  the  payment  of  the  tax  called 

NEW  Town  OF     ^"'""y  money,  exacted  by  the  magistrates  of  Edinbargh 
EDINBURGH        f^om  those  who  enter  as  burgesses. 

EXEMPTED 

PROM  PAir-  ^ 

MEirr  01*  BK- 

TRT  MONET 

owT^ATEs"    The  Respondents  are  master  builders  in  the  new 

Builders  in     town   of  £dinl>urgh^   who   refused  to  pay  to  the 

Edi^burrfi?    magistrates    the  entry  money  which  each  master 

trader  or  manufabturer  who  establishes  himself  in 

Refuse  to  pay  the  city  and  exercises  his  craft  within  its  limits  or 

and'why."*^'  royalty  is  called  tipon  to  pay.     The  ground  of  the 

refusal  was,  that  the  act  of  7Geo.  3,  c  27.,  by  which 

the  royalty  was  extended  over  a  great  pairt  of  the 
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new  town  <^  Edinburgh,  did  not  entitle  the  magis-Feb.sMsie- 
trates  to  that  tax.    The  question  therefore  depended  .^!^^^^7Iwd 
on  the  construction  of  that  act ;  the  material  part  of  manufac- 
which,  as  far  as  relates  to  the  present  purpose  is  aSy^wTowiror 

follows  :  EDINBURGH 

ECEMPTED 

^^  And  whereas  the  Lord  Provost,  Magistrates,  and  from  pay- 
•*  council  of  the  said  city,  as  well  in  further  execu-  ^r^onby 
"  tiou  of  the  before  recited  act  as  in  view  to  the  ex-  ^^  the  ma-  ,, 

GISTRATES. 

*^  tension  aforesaid,  have  expended  large  sums  of^^,^   Gto.s. 
"  money  in  purchasing  houses  and  areas  on   the  c  27.  Pream- 
*'  north  side  of  the  High-street  of  the  said  city,  and 
'*  in  building  a  bridge,  whereby  an  easy  and  proper 
^^  communication  will  be  opened  to  the  city : 

*^  And  whereas  the  grounds  after-mentioned  are 
<'  without  the  royalty  of  the  said  city,  and  it  being 
^^  just  and  reasonable  that  the  royalty  of  the  said 
^'  city  should  be  extended  over  these  grounds^  in 
^'  consideration  of  the  great  expense  the  city  has 
^'  been  and  will  be  put  to  in  building  the  said 
*'  bridge,  and  making  the  communication  and  access 
^^  to  the  said  city  otherwise  easy,  and  for  the  equal 
*'  apportioning  of  public  burdens  and  benefits,  and 
<^  administration  of  justice  amiongst  all  the  real  in- 
^^  habitants  of  the  place ;  but  as  this  salutary  pur- 
**  pose  cannot  be  accomplished  without  the  authority 
"  of  parliament,  &c."  therefore  it  is  enacted,  "  That 
'^  from  and  after  the  24th  day  of  June,  in  the  year 
"  of  our  Lord  1767 9  the  royalty  of  the  City  of 
'*  Edinburgh  shall  be  extended  over,  and  compre- 
hend the  following  lands  which  now  belong  in 
"  property  to  the  said  city,  &c."  (The  Lands  are 
then  enumerated.)  '*  And  that  the  said  magistrates 
*'  and  town  council,  from  and  after  the  said  24th  day 
"  of  June,   in    the   year  of  our  Lord  1767,  shall 

u  2 
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'^  have  and  enjoy  the  same  rights,  privileges^  and 
jurisdictions  over  the  said  grounds  hereby  annexed 
'^  to  and  coniprehended  in  the  said  royalty,  as  they 
^^  do  now  enjoy  and  exercise  over  and  within  the 
''  limits  of  the  present  royalty  by  any  law,  statute, 
^'  or  established  custom,  and  shall  and  they  are 
**  hereby  empowered  to  levy  the  same  mails,  duties, 
*^  customs  and  other  taxations,  within  these  annexed 
^'  grounds,  in  the  same  manner  and  by  such  actions 
**  at  law  as  the  said  magistrates  and  town  council 
"  are  entitled  to  use  by  any  law,  statute,  or  other- 
"  wise,  within  the  present  royalty,  for  recovery  of 
*'  such  mails,  duties,  customs,  and  taxations,  as 
"  aforesaid/' 

The  following  clause  is  that  on  which  the  Re* 
spondents'  argument  was  founded  :  **  Provided  al- 
**  ways,  and  it  is  hereby  enacted  and  declared,  that  * 
^^  it  shall  and  may  be  lawful  to  all  and  every  person 
*^  and  persons  to  exercise  any  trade,  or  calling, 
"  within  the  limits  of  the  lands  hereby  annexed  to, 
•*  and  comprehended  within  the  said  royalty,  any 
*^  thing  in  the  present  act  to  the  contrary  notwith- 
<'  standing :  saving  always,  and  reserving  to  the 
*^  several  societies  and  incorporations,  within  the 
"  city  of  Edinburgh,  all  such  rights  and  privileges 
"  which  do  now  belong  and  are  enjoyed  by  them 
"  within  the  limits  of  the  present  royalty  of  the 
"  said  city." 

For  the  Respondents  it  was  contended  that  by 
the  above  proviso,  the  exercise  of  any  trade  or  call- 
ing in  the  new  town  was  left  perfectly  open  and 
free ;  saving  however  all  corporate  rights  within  the 
old  Royalty. 

The  Appellant  contended  that  the  act  ought  to  be 
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construed  with  reference  to  the  constitution,  of  th^Feb*si»i8i6. 
royal  burghs^  and  the  exclusive  rights  of  burgesses,      ■•v—^ 
in  carrying  09^  trades  and  handicrafts  within  burghs,  manofao- 
as  established  from  the  earliest  tinges  by  different^^^'^^^  ^ 
acts  of  the  Scottish  Parliament ;  and  recognised  in  b»i»bdroh 
the  decisions  of  the  supreme  Court  in  that  country,  fbom  pat- 
He  referred  to  the  statutes  of  King  William  of  Seot.^»^^j;;;- 
land,  intituled,  *^  The  Libetrtie  of  the  Merchantea  to  tbb  ma- 
"  Gilde,**  cap.  35  and  S6.     He  also  referred  to  the 
Leges  Burgorum,  cap.  18.  by  which  it  was  enacted 
V  that  stranger  merchants  should  buy  and  sell  from. 
\*  bui^esses  only  ;"  and  cap.  1 SQ.  of  the  same  lawsi 
declaring,  '^  that  burgesses  may  buy  and  sell  freely 
within  all  parts  of  the  realme."* 

The  Appellant  next  referred  to  the  acts  1466, 
cap.  11.  12.  and  13.  as  establishing  the  same  ex- 
elusive  privileges  in  favour  of  bui^esses  withia 
royal  burghs,  and  to  the  acts  15Q2,  cap.  154.  and 
155.  .declaring  an  obligation  on  all  burgesses  to  pay  * 
entries,  dues^  and  taxes,  and  perform  burgage  ser- 
vices. Reference  was  also  made  to  the  acts  1672, 
cap.  5. — l6go,  cap.  l2.-<— 169S,  cap.  28. — and  1698, 
cap.  19.  and  20. 

It  was  further  observed  by  the  Appellant,  that 
these  rights  and  privileges  belonging  to  royal  burghs, 
and  to  the  individual  burgesses,  for  which  in  return 
persons  made  burgesses  were  to  pay  certain  sums  of 
money  in  name  of  entries  and '  taxes,  were  con* 
firmed  and  rendered  perpetual  by  the  twenty-first 
article  of  the  treaty  of  union  (1707,  cap.  7). 

The  Appellant  next  took  notice  of  the  following 
decisions  pronounced  by  the  Court  of  Session  in 
support  of  the  rights  and  privileges  of  royal  burghs 
and  of  burgesses,  as  by  law  established,  viz.  The 
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Feh.ti,iBi6.  Magistrates  of  Ghsgcw  agaimt  the  Writers,  aist 
"^■■j^^^j^J^Nov^  1695,  and    13th   December  lOgi,   re- 

MAvin^Ac-     poited  by  Lord  Fountainhall — fFeSstltrs,  Freemen' 
Si^-f^Soy**^  Stirling,  against  Unfi^eemen,  36th  March,  l6»8, 
EDiHiiuitoH   reposed  by  Darie  ;*  in  which  it  was  ibnnd  thiit 
FROM  PAT"-    crtfflBmen  unfreemen  cannot  exercise  their  trade 
TRtMrt^iY* ^5*h*«^  burgh,  bot  may  work  in  their  hoiises  in  the 
TO  THfi  MA-    suburbs— Tbtsm  of  Linlithgow  against  Unfreemen 
of  Borr&wstofcness^  SOth  January,  16$S;  reported 
by  Lord  Stair,  Vol.  i.  p.   165 — Totm  of  Glasgow 
and  Dumbarton  against  Unfreemen  of  Greenocky 
7th  .December,  1676,  reported  by  Stair,  Dirleten, 
and  Gosford-— and  The   Corporations  of  Mary^s 
Chapel  against  Kelly,   14th  January,   1747?  re- 
ported by  Falconer:  and  he  referred  particularly 
to  the  following  case,  which  most  strongly  recog- 
nised the  rights  of  the  magistrates  of  royal  bur^s ' 
to  demand,    that  those   exercising  trade  or  craft 
within  their  burghs  should  become  burgesses,  and 
Duncan  v.     p%y  the  accustomcd  dues  or  tax  at  entry  :-^Duncan 
Sd^^^'^^S^^*  Me  Magistrates  of  Aberdeen,  aist  July, 
Fac.  Coll.       1786,  of  which  the  followins:  account  is  given  in  the 

Jul?  81  1786  DO 

^  '  '  Faculty  Collection  :  "  Between  the  years  1620  and 
^'  1675,  the  fine  or  composition,  paid  in  the  town  of 
"  Aberdeen  by  intrant  burgesses,  had  been  gra- 
'^  dually  increased  by  the  magistrates  from  100  to 
**  400  merks.  In  1699  these  dues  of  entry  were 
"  reduced  to  100  merks ;  and  on  this  footing  mat- 
"  ters  continued  till  1779.  About  this  time  the 
"  trade  of  the  town  had  greatly  increased.  A  con- 
•'  siderable  debt  too  had  been  incurred  in  building  a 
"  commodious  harbour,  and. in  other  improvements 
**  of  the  same  nature ;  and  the  dues  of  entry  were 
''  augmented  to  25/.  sterling.     Alexander  Duncan 
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^'  and  other  unfre^men  brought  an  action  for  setting  Ftb.suiaiQ. 
"  aaida  this  regulation,"  of  which  they  complained  '^— -v— ^ 
as  an   undue  eta^tendoa  of   the  town's  privileges,  mambao   - 
''  Answered  what  is  here  corppkined  of  as  an  undue  ^^^^^^^ 
'*  Cp^tension  pf  the  privileges  conferred  on  ihis  town  EDnrBnaaH 
<^  IB  only  a  proper  e^iercise  of  its  established  rights,  from  pat- 
'' The  benefit  of  exclusive  trade  forms  an  essential  !^|^^^ 
"  part  of  the  constitution  of  every  corporation  of  to  the  ma* 
'^  this,  sort,  nor  has  wy  limitajtion  been  imposed  as 
''  jto.the  manner  in  which  it  is  to.be  communicated 
''  to  Strangers.     As  a  due  riogard  muat  necessarily 
*'  be  paid  to  the  advantages  arising.from  such  a  com- 
^^mtinication,  this  will  always  vary  as  trade  and 
^\  commerce   are  thriving  or  in  a  declining  state. 
<^  ThMs  the  present  alteration  is  fully  justified  by 
''the  circumstance  of  the  case;  .and.  the  necessity 
^'  of  an  additional  revenue  on  account  of  the  ex- 
''  penses  recently  incurred  for  the  general  utility 
^^  renders  it  altogether  unavoidable. 

'' The  Court  were.uaaiumous.in  austainiqg' the 
**  defences,  .Even  the  Judges  who,  in  the  question 
*'  from  the  town  of  Glasgow,  voted  against  the  ex- 
''  action  of  the  new  imposts  of  any  sort  without 
*^  Parliamentary,  authority,  expressied  their  opinion 
''  that  the  priqe  of  the  right  of  burgessship  might 
<<  be  proportioned  by  the  magistrates  to  the^  benefits 
<<  accruing  from  the  participation  of  trade.  The 
*^  Lords  sustained  the  defences,,  thus  giving  effect  to 
''  the  regulation  in  question.'* 

The  Appellant  then  proceeded  to  comment  on  the 
act  of  the  7  Geo.  3.  for  extending  the  royalty  of  the 
City  of  Edinburgh,  and  attempted  to  show  that  the 
clause  in  this  statute,  founded  on  by  the  Respond- 
ents, did  not  establish  in  their  favour  the  exemption 
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Ftb.  9M8I6.  which  they  claimed  ;  and  contended  that  the  just 
"^^""^  constraction  of  the  claase  in  the  act  of  Parliament 


TRADBRS  AlTD 


MAvoFAo-     founded  on  by  the  Respondents  is,  that  it  shall  and 
SwToiiraoF"**y  ^^  lawful  to  all  and  every  person  and  persons 
BDivBUROH    (being  burgesses)  to  exercise  any  trade  or  calling 
PROM  PAT-     within  the  limits  of  the  annexed  lands,  although  they 
trtmoitby"  ^  ^^^  entered  with  any  of  the  inferior  corporations  bf 
JO  TBB  MA'    the  city,  saving  and  reserving  to  these  incorporations 
OI8TRATB8.    ^j^^j^  nghts  Bud  privilcgcs  within  the  old  royalty. 
This   qualification,   that   persons  exercising    trade 
within  the  new  royalty,  although  not  entered  with 
any  of  the  corporations,  must  nevertheless  be  bur- 
gesses, was  one  which  might  either  be  expressly 
mentioned  or  might  be  omitted  in  the  act  of  Par- 
liament, for  it  imports  nothing  more  than  a  state- 
ment of  the  public  law  of  the  realm,  and  was  there- 
fore as  much  to  be  understood  and  implied,  though 
not  expressed,  as  that  the  persons  exercising  trade 
should  be  liege  subjects  of  the  King  and  not  aliens. 
Action.  Uix>n  action  in  the  Dean  of  Guild  Court  for  this 

entry  money  Sprott,  the  Procurator  Fiscal  for  the 
city,  obtained  decree  against  the  Respondents  for 
payment.  The  decree  and  cause  having  been 
brought  by  suspension  before  the  Court  of  Session, 
where,  by  interlocutor  6th  of  Dec.  1810,  judgment 
Judgment  for  was  given  in  fovour  of  the  Respondents,  and  this 
esublbhiD'g  judgment,  upon  appeal  argued  in  the  House  of 
tioVSh£^  Lords  on  21st  of  Feb.  18l6,  was  affirmed. 


on  appeal. 


Agents  for  Appellant,  Spottiswode  and  Robertson. 
Agent  for  Respondents, .  ^ 
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ENGLAND. 

APPEAL   FROM   THE   COURT   OF   EXCHECIUER. 

BvhhEV'-^Appellant. 
Michel  (Clerk) — Respondent. 

Bill,  by  Vicar  of  Stuj-minster  Newton,  for  vicarial  tithes  June  lo,  it, 
in  kind  against  several  occupiers  of  farms.    Answers  (se- 13^  1816. 
parate)  setting  up  farm  moduses.    Issues  directed,  and  ^-^-v^— ^ 
the  issue  respecting  Bagber  farm  (BuUen's)  tried.    Proof  tithes.— 
for  Appellant  BuIIen,  Plaintiff  in  the  issue,  by  the  evi*  modus^— 
dence  of  old  persons  that  a  sum  of  5L  Ss.  4d.  had  been  *^*"^**y7r 
invariably  paid  for  the  vicarial  tithe  of  Bagber  farm  for  dehce.—     * 
about  sixty  years  past.  Ofiered  in  evidence  for  Defendant  ksw  tbial. 
(the  Vicar),  to  prov&ranj^ness,  a  rate-paper,  from  which 
it  appeared  that  the  whole  parish  had^  auring  the  same 
period,  paid  rates  in  the  same  way  in  lieu  of  vicarial 
tithes,  amounting  together  to  68/.     0£fered  also  certain 
entries,  without  date,  out  proved  to  be  of  tlie  hand-wrjt- 
ing  of  the  end  of  the  thirteenth  or  beginning  of  the  four- 
teenth century,  in  a  book  called  the  Uhartmary  of  Glas* 
tonbury  Abbey :  viz.  an  entry  of  the  ordination  of  the 
Bishop  on  the  appropriation  of  the  church  of  Sturminster 
to  the  Abbey :  and  the  entry  immediately  following,  be-^ 

.  ginning  with  die  words  **  portions  of  the  church  of  Stur- 
'*  minster  assigned  to  the  vicarage  to  be  ordained  to  remain 
"  in  the  same  for  ever,''  and  then  enumerating  the  several 
articles  with  the  value  of  edch,  without  any  allusion  to  a 
money  payment  in  lieu  of  the  tithes,  and  iltoaking  the  whole 
vicarage  of  the  clear  yearly  value  of  9/.  125.  6-^.  This 
entry  was  offered  as  a  copy  of,  or  extract  from,  the  endow- 
rnent*  the  original  being  lost.  The  book  was  produced 
from  the  muniment  room  of  the  Marquis  of  Bath,  who 
had  lands  which  had  belonged  to  the  Abbey,  but  not  in 
Sturminster  Newton.  Besides  entries  in  which  the  Ab- 
bey was  concerned,  the  book  contained  several  idle  stories,  • 
and  a  great  deal  of  other  miscellaneous  matter.  The 
rate-paper  and  Chartulary  rejected,  and  verdict  for  the 
modus.  But  the  Court  of  Exchequer,  being  of  opinion 
that  these  documents  ought  to  be  admitted,  orderea  a  new 
trial.  Proof  for  Appellant  as  before,  and  the  rate-paper 
and  entries  in  the  Chartulary  read  for  the  Respondent, 

VOL.  IV.  X 


2g8  CASES  IN  THE  HOUSE  OF  LORDS 

besides  other  docaments,  to  rebut  the  presumptioii  of  & 
modus.  Verdict  for  Respondent,  and  against  the  modus ; 
and  new  trial,  moved  for  on  the  ground  of  the  alleged 
improper  admission  of  the  Chartulary  in  evidence,  refused 
— ^and  appeal  to  the  Lords  from  this  order  of  refusal. 

Objections  to  the  admission  of  the  entries ; — 1st,  that  the 
book  did  not  come  from  the  proper  custody ;  2d,  that  the 
endowment  itself  could  have  been  no  evidence  on  this 
issue;  and  if  it  could,  yet  the  entry  respecting  the  por- 
tions assigned  to  the  Vicar  did  not  purport  to  be  a  copy 
*  or  extract,  and  was  not  good  secondary  evidence ;  Sd, 

that  this  was  res  inter  alios  acta* 

The  order  of  the  Court  of  Exchequer  refiising  the  new  trial 
affirmed  by  the  House  of  Lords  on  the  grounds,  1st,  that 
the  entries  had  been  prc^erly  received  in  evidence,  the 
custody  being  proper,  the  entries  being  authentic  copies 
of  instrument  of  which  the  originals  would  have  been 
good  evidence  ;  and  res  inter  alios  acta  being  in  this  case 
no  objection,  and  also  that  the  whole  of  the  rate-paper 
was  proper  evidence  on  this  particular  issue :  2d,  that, 
supposing  the  entries  to  have  been  improperly  admitted, 
the  verdict  was  warranted  by  the  other  evidence,  and  that 
it  signified  nothing  to  sav  that  the  Jury  might  possibly 
have  come  to  their  conclusion  upon  the  ground  of  the 
Chartulary,  because  the  object  of  an  issue  out  of  eouity 
was  to  satisfy  the  conscience  of  the  Couit ;  and  wnere 
the  evidence  was  such  as  fiilly  to  satisfy  the  conscience  of 
the  Court,  a  Court  of  Equity  was  not  bound,  either  in 
tithe  causes  or  others,  to  order  a  new  trial,  or  to  direct 
an  issue  originally  at  all;  exercising,  however,  a  sound 
discretion  in  each  partiodar  case,  whether  to  do  so  or  not 


June  10, 19,  ^  HE  Respondent,  Michel,  is  Vicar  of  the  Parish  of 
Sturminster  Newton  in  the  County  of  Dorset ;  and 
the  Appellant  Bullen,  is  the  occupier  of  Bagber 


13, 1816. 

^ ^ 

TITHBS. — 

R^NKNEss—  farm  in  that  parish.  The  question  was,  whether  a 
ISSUE.--EVI-  (.gi-^in  payment  in  lieu  of  small  tithes  for  that  farm 
NEW  TRIAL,    was  or  was  not  a  modus. 

Parties. 

Parish  and 


The  parish. contains  from  4000  to  5000  acres  of 
manor  of       land,  the  greater  part  of  which  was  formerly  under 

Sturminster 
Newton. 
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the  plough ;  but  now  the  lands  are  converted  into  June  lo,  u, 
pasture  or  meadow,  except  about  240  acres.     There  , '       '  ^ 
are  in  the  parish  seren  fields  called  "  the  Common  tithes.— 
"Meads/'  containing  about  120  acres,  divided  into  Jf^^^J^^^ _ 
small  allotments  held  in  severalty  till  the  hay  is  cut,  i«ue.— bvi- 
after  which  they  become  common  to  all  the  tenants  nbwtkiai. 
of  the  manor  of  Sturminster  Newton.     This  manor, 
comprehending  the  greater  part  of  the  lands  in  the 
parish,  and  the  advowson  of  the  rectory,  formerly 
belonged  to  the  Abbey  of  Glastonbury,  as  did  also 
the  advowson  of  the  vicarage  from  the  time  of  its 
endowment  till  the  dissolution  of  the  monasteries  by 
Henry  VIII. 

From  1743  till  1800,  the  incumbents  were  the 
Rev.  Henry  St.  Loe,  the  Rev.  John  Bird,  and  the 
Rev*  William  Butler.  There  was  no  evidence  that 
any  tithes,  great  or  small,  had  been  paid  in  the 
parish  during  the  memory  of  any  living  person  ; 
but,  during  the  incumbencies  of  the  three  persons 
mentioned,  every  occupier  of  land  in  the  parish 
paid  a  certain  money-rate  for  the  small  tithes  of  the  Tithe-ntes. 
whole  of  his  land,  exclusive  of  the  Common  Meads, 
the  occupiers  of  which  paid  a:  certain  other  distinct 
rate  for  the  me^ds. 

The  Respondent  was  instituted  in  1800,  and  ac-^wo.   R«. 

,    ,  ,  ,     ^  spondentinstir 

cepted  the  rate  payments  m  1800  and  1801  ;  but,  tuted  Vicar, 
thinking  them  inadequate  to  the  value,  f  he  gave 
notice  that  they  wer^  to  determine  on  St.  Thomas's- 
day,  1 802,  and  invited  the  occupiers  to  make  new 
compositions,  which  being  refused  and  the  payment  Tubes  in  kind 
of  the  tithes  in  kind  resisted,  he  filed  his  bill  in  the"'^''''^* 
Exchequer  in  M.  T.  1804,  against  Bullen,  Williams,  Bill,  I804. 
Rabbetts,   Dashwood,  and  Atchispn,    five  of  the 

X  2 
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June  10, 13,  principal  occupiers,  praying  an  account  and  payment 
V  '       '     J  of  the  single  value  of  all  their  tithes,  except  corn 
TITHES.—      and  grain.     The  defendants   answered   separately, 
ErsKMETs.—  admitting  the  Respondent's  titi?  as  Vicar,  but  in- 
issuB.— Evi-  sisting  that  the  payments  were  moduses,  or  ancient 
vva  trZll.    customary  payments  to  the  Vicar  in  lieu  of  all  tithes 
Answers,       except  com  and  grain,  exclusive  of  certain  lands 
'  occupied  by  Dashwood  and  Atchison  in  the  Common 
Meads,  the  tithes  of  which  were  admitted,  to  be 
due. 
May  5, 1810,      The  cause  was  heard  in  Nov.  1809,  and  on  May 
directed.      ^  &j  1810,  it  was  decreed  that  the  parties  should  be 
referred  to  trials  at  law,  in  feigned  actions,  in  the 
nature  of  issues  upon  the  several  farm  moduses  laid 
by  the  Defendants  in  their  separate  answers  ;  and 
an  account  was  ordered   of  what  was  due  to  the 
Vicar  from  the  two  Defendants  Dashwood  and  At- 
chison, for  tithes  admitted  to  be  due  in  respect  of 
the  Common  Mead  lands,  the  other  three  Defend- 
y     ants  having  no  lands  in  the  Common  Meads.     The 
Vicar  procured  a  re- hearing  of  the  cause  upon  that 
part  of  the  decree  which  directed  issues;  but  the 
Court,  Jan.  22,    1812,  affirmed  the  decree.     The 
form  of  the  sixth  issue,  the  only  one  now  i«  ques- 
Formofthe    tion,  was  as  follows,  viz.  "  Whether  from  time  im- 
^^  memorial  the  occupiers  or  occupier  of  the  farm 
^^  and  lands  called  Bagber  farm  have  or  hath  paid, 
'^  and  have  or  hath  been  accustomed  to  pay,  and 
**  ought  of  right  now  to  pay,  to  the  Vicar  of  the 
'*  parish  of  Sturminster  Newton,  on '  St.  Thomas's 
"  day  in  each  and  every  year,  a  certain  modus,  or 
^^  ancient  customary  yearly  payment  of  5/.  3^.  4d. 
^'  for,  in  lieu,  and  full  satisfaction  and  discharge  of 


issue. 
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**  the  tithe  of  hay  and  grass  seeds,  and  of  all  other  June  lo,  u, 

"IS    IHIA 

^<  titheable  matters  and  things   (except  corn   and     ' 


<c 


grain)  yearly  arising^  growing,  and  renewing  upon  tithes. — 


**  and  throughout  the  said  farm  and  lands  called  RrwMrEss.— 
*«  Bagber  farm."     And  it  was  further ^  ordered  that  is9ub.-.evi- 

^  '  .        ,  DENCE. 

the  Appellant  should   be  Plaintiff,   and   the  Re- new  trial. 
spondent  Defendant  at  law  in  the  said  issue. 

The  Defendants  in  equity  being  Plaintiffs  at  law, 
had  an  opportunity  of  setting  down  the  issues  in  the 
order  most  advantageous  to  themselves,  and  they 
selected  the  sixth  as  the  first  to  be  tried,  being  that 
of  the  Defendant  BuUen,  the  present  Appellant, 
whose  farm,  called  Bagber  farm,  contains  146  acres,  Bagber  farm. 
3  rods,  25  perches,  and  whose  tithe  rate  was  5/.  3^. 
4d.j  being  about  87^.  per  acre.  The  record  next  in 
order  was  that  of  the  Defendant  Williams.  The 
issues  in  these  two  records  were  tried  at  Dorchester, 
before  Mr.  Justice  Chambre  and  a  special  Jury,  on* 
July  17  and  18,  1812. 

On   the  trial  of  the  issue  as  to  Bagber  farm^  First  trial, 
Bullen,  the  Appellant,  proved  by  the  testimony  of  ApJ^Uant'i 
some  old  persons,  that  no  tithes  in  kind  had,  within  «^»denoe. 
their  recollection,  been  rendered  for  Bagber  farm  ; 
but  that  the  above-mentioned  payment  had  been 
annually  made  in  lieu  of  the  vicarial  tithes.  Receipts 
given  by  Mr.  St.  Loe  and  bis  successors  were  pro- 
duced to  prove  the  same  paynient ;  and  it  appeared 
on  the  cross-examination  of  one  of  the  Appellant's 
witnesses,  that   the   payments  for  the  rest  of  the 
parish,  as  well  as  for  Bagber,  were  collected  from 
one  and  the  same  paper  called  *^  the  rate-paper." 
The  Vicar  on  the  other  hand,  to  show  that  the  pay*  Respondent's 
ment  was  so  large  that  it  was  incredible  it  should  ®^°®"^- 
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June  10,  IS,   have  been  made  so  far  back  a8  the  time  of  legal  me- 
13, 18^6.  ^  ^  mory,  produced  several  documents^  hereinafter  more 
TITHJS8.-—      particularly   mentioned,  to  prove  the  value  of  the 
jft^KWBM-—  vicarage  at  different  periods.    The  Re$pondent  then 
issuB.— Evi-  offered  to  give  in  evidence— Ist,  "  the  rate-paper," 
kew^tbiIl.    to  show  that  the  uniform  payment  in  lieu  of  tithea 
EvideDce  o^  was  not  peculiar  to  Bagber,  but  extended  over  the 
jected!"  ^   whole  parish  ;  Sd,  certain  entries  in  a  book,  called  a  ^ 
Ledger«book  or  Chartulary  (hereinafter  more  parti- 
cularly  mentioned)  of  the  Abbey,  of  Glastonbury, 
brought  from  the  muniment  room  of  the  Marquis 
of  Bath  ;  3d,  certain  accounts  of  the  reeves  of  the 
Abbey  for, the  manor  of  Newton  (also  found  in  the 
'  custody  of  the  Marquis  of  Bath),  for  the  purpose  of 

showing  that  the  reeves  obtained  allowances  and  ac- 
quittances in  their  accounts  with  the  Abbey  for  va- 
rious articles  of  small  tithes  arising  from  d^ipesne 
lands  of  the  manor,  as  having  been  rendered  in  kind 
at  different  periods  subsequent  to  the  time  of  legal 
memoryg    These  three  last  heads  of  evidence  were 
rejected  by  the  Judge  ;  and,  the  evidence  being  the 
Verdictfortbesame  on  the  second  issue,  verdicts  were  found  on 
"*^"''         both  records  in  favour  of  the  moduses. 
Motion  for  a       On  Nov.lO,  1812,  the  Respondent  obtained  an 
new  tnai.       Qfdev  of  Court  to  show  cause  why  a  new  trial  should 
not  be  granted,  on  the  ground  of  the  rejection  of 
the  above-mentioned  evidence;    and  cause  having 
been  shown  in  H*  T.  following,  judgment  was  re- 
served ;    and   the  Chief  Baron  Macdonald  having 
in  the  mean  time  resigned,  the  matter  was  re-argued 
before  8ir  Vicary  Gibb9,  his  successor,  and  the  other 
Objections  to  baro^ns,  on  Feb.  21,  1814.    The  objection  to  thp 
^id^^.       >^5it^-p?P!P''5  ^^  rather  to  the  general  application  of  it. 
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was  that  the  other  payments  were  not  proper  evi-  Jane  lo,  t% 
denoe  on  the  particular  issue.     The  reeves^  accounts  ^ '  -     j  _  ^ 
were  not  at  all  produced  on  the  second  trial.    The  tithes.— 
ohjections  to  the  chartulary  were — 1st,  that  it  did-JJ]^^^*'^_ 
not  come  from  the  proper' custody ;  2d,  that  the "s^»— «▼'- 
entry  could  not  be  received  as  secondary  evidence  of  kewtbial. 
the  endowment,  not  purporting  to  be  either  a  copy 
or  extract,  and   that  even    the  endowment  itself 
would  be  no  evidence ;  dd,  that  at  any  rate  it  was 
not  admissible  evidence  between  the  present  parties, 
being  re^  inter  alio9  acta.    On  Feb.  2S,  1814,  theNewtriidor- 
Chief  B)aron   Gibbs  delivered  the  opinion  of  the^^^' 
Court  that  the  rejected  evidence  ought  to  have  been 
received ;  and  a  new  trial  was  accordingly  ordered. 

The  cause  was  tried  on  March  18,  1814,  at  Dor- Second  trial, 
Chester,  before  Mr.  Justice  Bayley,  and  a  Special         ' 
Jury.    The  evidence  for  the  Appellant  was  as  fol- 
lows :— 

The  depositions  of  Amos  Chin  (a  witness  who  ApDeilimtfb 
had  been  examined  for  the  Appellant  in  Equity,  and  Modosr 
was  since  dead)  were  read,  and  proved  his  know- 
ledge of  the  farm  for  70  years  ;  that  it  had  always 
during  his  recollection  consisted  of  the  same  parcels ; 
and  that  no  tithes  in  kind  had  ever,  to  the  witness's 
knowledge  or  belief)  been  set  out  to,  or  demanded 
by,  the  Vicar.  The  depositions  of  another  witness, 
James  Casdeman,  examined  in  Equity,  and  unable 
to  attend  at  Dorchester,  were  also  read,  and  proved 
his  knowledge  of  the  farm  for  sixty  or  seventy  years, 
he  having  himself  occupied  it  three  years,  and 
always  lived  near  it ;  that  it  always,  during  his  re« 
collection,  consisted  of  the  same  parcels ;  that  no 
tithes  in  kind  had  ever,  to  the  witness's  knowledge, 
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juM  10, 19,   been  paid  to,  or  demanded  by,  the  Vicar ;  that  he  had 

13  1816         • 

^J ' ]  heard  that  payments  had  been  maide  to  the  Vicar 

TITHES.—  about  Christmas  in  lieu  of  the  tithes  of  the  parish. 
RAMKNBss:—  ^ichard  Moore,  aged  72,  proved  that  he  had  col- 
IS8UB.— Evi-  lected  the  payments  for  tithes  from  about  the  year 
MEW  TRIAL.  1760,  and  that  his  father  collected  them  when  he 
first  remembered.  He  proved  the  hand-writing  ta 
about  sixteen  receipts,  for  the  sum  of  5/.  3^.  4^., 
expressed  to  be  paid  by  a  Mr.  Joyce,  a  former  oc- 
cupier of  Bagber  farm,  and  other  succeeding  occu- 
piers, due  at  St.  Thomas's  day,  in  different  years, 
from  1754  to  1791,  n)Qstof  them  expressed  to  be 
**  for  a  year's  tithe,"  some  of  them  *•  for  rates,'*  or 
•*  rates  for  tithes,"  and  some  generally  for  the  farm. 
These  receipts  comprised  the  rates  for  three  other 
ferms,  occupied  along  with  Bagber  farm,  but  now 
in  other  hands,  which  made  the  total  payment 
7/.  14*.  6rf.  : 

RaUs.  On  his  cross-examination  he  said  that,  on  the 

Sunday  before  St  Thomas's  day,  he  always  gave  a 
public  notice,  which  was  read  by  the  clerk  in  the 
church,  that  the  tithes  of  the  parish  were  to  be  paid 
on  the  2 1  St  of  December;  that  he  collected  for  the 
whole  parish  from  a  rate,  and  that  the  papers  shown 
him  were  some  of  those  rates ;  that  the  whole  pa-^ 
rish  was  under  these  money  payments  ;  that  when 
he  first  knew  the  parish  the  Common  Meads  stood 
by  themselves.  He provedthe paper  indorsed  ** The 
<*  rate  for  the  Common  Meads"  to  be  that  from 
which  he  collected  the  rates  for  the  Meads.  Ex- 
amined by  the  Judge,  he  stated  that  in  collecting 
the  rates  he  made  no  distinction  between  Bagber 
farm  and  the  other  parts  of  the  parish.     He  believed 
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Mr.  Joyce  was  the  only  person  who  jequired  a  re-  June  lOj  i£, 
ceipt  (his  payment  was  the  largest).     In   general  l^*  ^^^' ,    » 
the  payments  were  only  marked  off  on  the  rate*  titubsv— 
paper.  modus^ 

From  the  rate-paper  thus  referred  to  by  Moore  it  im^b-— »vi- 
appeared  that  the  sum  total  of  the  yearly  payments  new  trial. 
was  about  68/.  exclusive  of  the  Mead  payments^ 
which  amounted  to  about  10/.  more,  making  about 
78/.  in  the  whole.     Of  this  evidence  for  the  Appel- 
lant it  was  afterwards  observed  by  Lord  RedesdaleLordRedes- 
that  it  was  not  conclusive,  but  raised  a  presumption  ^ons onUiiT^ 
of  a  modus  ;  and  that,  as  it  was  proved  that  all  the  evidence, 
payments  were  made  in  the  same  way  as  this  for 
Bagber  fiirm,  the  presumption  must  be  that  all  of 
them  were  moduses,  or  that  none  of  them  was  so. 

To  rebut  this  presumption  the  Respondent  pro*  Respondent's 
duced  several  documents  to  show,  as  already  stated^  lunknws 
that  the  payments  were  so  large  that  it  was  ;incre- 
dible  they  could  have  been  made  so  far  back  as 
the  time  of  legal  memory.      But,   first,   Richard 
Moore  pi;oved  that  he  collected  from  all  the  persons  Rate-paper. 
named  \fi  the  rate-paper,  in  the  same  manner  as 
from  the  occupiers  of  Bagber  farm ;  that  the  grms 
sum  of  the  rates  remained  the  same,  though  the 
number  of  payments  was  afterwards  increased ;  that 
,  he  collected  the  Common  Mead  tithe-rates  from 
another  rate-paper;  that  most  of  the  lands  in  the 
parish  had  the  appearance  of  ridge  and  furrow,  -  as 
if    formerly   ploughed.       Then   an    extract    from 
Domesday  Book  was  read,  to  show  the  state  of  the  Domesday 
parish,  and  the  value  of  land  there  at  the  time  of  ^^^»  ^^^^' 
that  survey.     It  was  then  found  that  the  church  of 
Glastonbury  held  the  manor  of  Newton,  consisting 
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Jane  10, 19,    of  25  carocates  (that  is  to  say,  from  2,400  to  SOOO 

y^  ^-^"--    .  aoncf,  the  contents  of  a  caracate  being  from   100 

TiTHit^*-*      to  120  acres)^  betides  which  there  were  14  earn- 

BLiMiTEM"  ^^  '"  demesne  which  were  never  taxed.     There 

I8S0X.— .«▼>.  were  at  that  day  (as  at  present)  three  mills,  and 

NEwnurAL.    only  sixty-six  acres  of  meadow.    The  woods  were 

two  miles  and  a  half  long,   and  one  mile  broad 

(now  there  is  scarcely  any  wood).    The  whole  had 

been  formerly  worth  30/.^  but  at  the  time  of  the 

surv^    was    only    worth   25/.      Eleven   carucates 

were  then  worth  7 1,  (being  about  1^.  per  acre). 

This  extract,  Lord  Redesdale  afterwards  observed, 

proved  little  except  the  extent  of  the  parish. 

In  order  to  introduce  the  Chartulary^  Charles 

Bowes  proved  a  search  in  the  Bishops  of  Bristol 

and  Salisbury's  Registries  (it  did  not  appear  that 

any  search  had  been  tnade  in  the  Augmentation 

Office)  for  the.original  endowment,  or  a  record  of  it, 

and  that  none  was  to  be  found.     Tliomas  Davis, 

Steward  of  the  Marquis  of  Bath,  produced  the 

TiieCfaaruH   book,  Called  the  Chartulary,  from  the  muniment 

of  iL  room  of  the  Marquis,  who  was  proprietor  of  certain 

lands  which  had  once  belonged  to  the  Abbey,  though 

he  had  none  in  Sturminster  Newton.     This  book, 

together  with  entries  relative  to  the  rights  of  the 

Abbey,  contained   a   great   deal   of  miscellaneods 

matter,  including  several  idle  stories;  such  as,  an 

account  of  the  giants  who  originally  inhabited  the 

British  island,  a  genealogy  of  the  kings  of  England, 

beginning  from  Adam,  something  de  pondere  iants, 

a  calendar,  a  list  of  bulls  and  licences,  &c.     Then, 

£ntrie8wUh   after  an  entry  of  the  date  1333,  came  the  entries, 

Newton!^       Without  date,  relating  to  the  appropriation  of  the 
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reotory  and  endowment  of  the  Ticarage  of  Newton.  Juae  10,  is. 
The  first  was  entitled  «  Ordinacio  Dni  Ept  et  ca-  ^^^^^^^^     , 
pituli  Sar  siip6r  donacionS  et  apprc^riacione  Ecise  titebs.^- 
de  Ny wtone  et  Sturminster."     And  then  followed  J[]?J^";^_ 
the  ordination  j  and  after  that,  with  the  title  "  Or-  iwue^bvi- 
£nacio  Vicarie  de  Sturmimtre"    prefixed^    came,rBWTiiilL. 
the  second  entry,  supposed  to  be  a  copy  or  extract  Read  for  the 
of  the  endowment,   stating    the    portions  of  the      ^ 
church    of   Sturminster  assigned  (the  appropriate  Entiy.    Sop- 
technical  term  used  in  ancient  endowments)  to  the  ^extnSt^  ^ ' 
vicarage,  to  be  ordained  to  remain  in  the  same  for  ^^  ^^  «^ 

•^     ^  -      ^  ,         .  .   dowment, 

ever.     '*  Por£&es  eZfce  de  Sturmynstv'  assignate  vi- and  saopased 
carie  ordiande  in  ead  ppetuis  tepib)  duratur  Mansu  1^59.     ^ 
cu  garcbo  &  valet,  &c/*    Then  the  several  articles, 
with  the  annual  value  of  each,  were  separately  stated, 
from  which  it  appeared  that  the  net  annual  value 
of  the  vicarage  was,  at  the  time  of  the  entry, 
9/.  121.  54^     There  was  no  mention  in   it  of  any 
money  payment  in  lieu  of  tithes.     A  witness  proved 
the  hand- writing  to  be  of  the  time  of  the  1st,  2d, 
or  Sd,  Edwards,  or  about  the  end  of  the  J  3th  or 
beginning  of  the   14th  century.     The  taxation  of 
Pope  Nicholas  (afterwards  mentioned)  proved  that 
the  endowment  itself  must  have  been  made  before 
1291  ;  and  the  Judge,  having  over^ruled  objections 
which  had  been  urged  against  the  reading  of  the 
entries,  stated  to  the  Jury  that  the  entty  appeared 
to  be  contemporaneous  with  the  endowment,  and  was 
material  evidence,  as  raising  the  inference  that  such 
a  money  payment  as  that  now  contended  for  could 
not  then  have  existed.      In  the  early  part  of  the 
book  there  was  an  Index  or  summary  of  the  con- 
tents, entitled,    *<  KaUndar  SequcMis  OperiSf*   in 
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June  io»  IS,  wbicb»  at  the  coonnenoement  of  the  enumeration 

13,1816.  ^£  those  instruments  which  related  to  Newton,  the 

TiTHM—  following    entry    appeared,    "  Deficit    Ordinatio 


MODUS.—       Vicarii  Nywton!"    This  entry  was  read  on  the  part 


ISSUE.— Bv»-  of  the  Appellant,  but  it  did  not  seem  to  be  consi* 
Sbw^teial.'    dered  as  of  much  weight  even  by  the  Appellant's 

counsel. 
SSdir''^     The  valor  or  taxation  of  Pope  Nicholas,  in  1 291, 
1S91.  was  then  read,  by  which  it  was  found  that  the  vi- 

carage of  Sturminster  Newton  was  then  of  the  es- 
timated yearly  value  of  10/.,  and  that  the  rectory 
was  estimated  to  be  worth  13/.  6^.  8/iL,  making  in 
the  whole  23/.  6^.  Sd.     Of  this,  it  was  observed 
by  Lord  Redesdale  that,  being  a  taxation,  the  esti- 
mate must  be  supposed  to  be  rather  under  than 
Ad  quod        above  the  real  value.     A  writ  of  ad  quod  damnum^ 
^^Ti.      directed  to  the  King's  Escheator  for  the  county  of 
Dorset,  in  37  Ed.  III.,  to  inquire  whether  it  would 
be  to  the  prejudice  of  the  Crown  to    license  the 
conveyance  in  mortmain,  by  Hugh  Pembrigge  and 
others,   to  the  Abbey   of  Glastonbury,    of  three 
messuages,  and  1 95  acres  of  land  in  Elast  Bagber 
(being  that  quarter  of  the  parish  in  which  the  Ap- 
pellant's land  is  situate),  and  the  inquisition  there- 
upon  taken  on   oath,  were  read,,  whereby  it   ap- 
peared   that  the  Jury  were  charged   to  inquire, 
amongst  other  things,  how  much  these  lands  were 
worth  by  the  year  in  all  issues,  according  to  the 
true  value  of  the  same,  and  that  the  jury  on  their 
oath  assessed  the  value  at  2/.  Is.  2d.  being  2^d. 
b *i^'^    per  acre.     So  that,  as  was  afterwards  observed  by  . 
de^aie  on      Lord  Redcsdale,  upon  the  supposition  of  a  modus, 
eWdencl''^''*^  ^he  payment  of  .5/.  3*.  Ad.  being  about  8*.  4rf.  per 
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mere,  the  vicarial  tithe  alone  of  an  acre  of  Bagber  June  10,  is, 
farm  must  have  been^  so  far  back  as  the  time  of  ^,^^  ^^^^'    , 
legal   memory,   of  from  three  to  four  times  the  tithes.-— 
whole  value  of  an  acre  of  East  Bagber,  in  37  Ed.  a^;|?S'^  _ 
III.,  which  is  within  the  time  of  legal  memory,  im^'—kvi- 
The  general  ecclesiastical  survey,  taken  in  pursu-  new  TwIt. 
ance  of  an  act  of  parliament  in  26  Henry  VIII.,  Survey, 
was  read,  whereby  it  appeared  that  the  vicarage  of*^^®"*^^  ^' 
Sturminster  Newton,  with  the  chapel  of  Bagber 
annexed,  was  stated  to  be  of  the  clear  yearly  value 
of  16/.  16^.  64.^.   A  terrier,  returned,  to  the  Bishop's  Terrier. 
Court  in  1784,  of  the  glebe-lands  b<elonging  to  the 
vicarage  was  read,  to  show  the  quantity  to  be  sixty- 
five  acres ;  the  annual  value  of  which,  in  26  Henry 
VIII.  (1535),  appeared  by  the  survey  of  that  date 
to  have  been  4/.,  or  about  1^.  3d.  per  acre. 

Upon  this  evidence  the  Jury  found  a  verdict  for  Veidict.    No 
the  Vicar,  and  against  the  modus.     The  records  of      "^' 
the  remaining  issues  were  withdrawn  by  consent, 
and  it  was  agreed  that  they  should  abide  the  event 
of  this  cause ;  and  a  rule  of  nui-prius  was  made 
accordingly,  which  was  afterwards.  May  IJ^  1 814, 
made  a  rule  of  Court.     In  May,  1814,  the  Appel*  Appellant 
lant,  on  objections  stated  to  the  admissibility  and  ^i^tri^.^ 
relevancy  of  the  entries  in  the  C^hartulary,  obtained 
an  order  nisi  for  a  third  trial  of  the  issue  as  to 
Bagber  farm;  but,  upon  cause  shown,  that  order  New  trial  re- 
was,   on  Jan.  25,   1815,  discharged:    the  Court, 
with  the  exception  of  Mr.  Baron  Wood,  being  of 
opinion  that  the  entries  had  been  properly  read  in 
evidence.     Against  this  order  of  discharge,  of  Jan. 
25,  1815,  Bullen  appealed   to  the  Lords,  praying  Appeal 
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TITHBS.^— 
MODUS.— 
BANKN£S8.«- 
ISSUBd — BVI- 
DSKCE. — 
VBW  TSXAX.. 


Reasons  of 
appeal. 


the  H(^U8e  4o  reverse  the  same^  and  order  a  new 
trial  of  the  issu^  as  to  Bagber  farm.  It  appeared 
fh>m  a  statement  of  one  of  tbe  counsel  for  the  Re- 
spondent, in  answer  to  a  question  by  the  Lord  Chan- 
cellor, that  they  were  permitted  to  read  the  entries 
in  the  Chartdlary  only  for  the  purpose  of  raising 
the  infereo^  that  tithes  in  kind  had  been  paid  to 
the  Vicar  within  the  time  of  legal  memory,  and 
were  prevented  from  using  them  as  evidence  of  an 
endowment  within  legal  memory,  so  as^  on  that 
ground,  to  upset  the  prescription; 

The  reasons  of  appeal  in  the  Appellant's  case, 
signed  Lens,  Dauncey,  Gazeley,  Casberd,  and 
Heald,  were  these. 

1st,  Because  the  said  book  called  the  Chartulary 
was  not  sufficiently  authenticated  by  being  traced 
to  the  proper  custody^  so  as  to  render  the  same, 
legal  evidence. 

2dj  Because,  supposing  the  said  book  to  have 
been  sufficiently  authenticated,  the  entries  therein 
are  not  of  such  a  nature  as  to  be  legally  receivable, 
in  evidence.  They  do  not  purport  to  be  an  origi- 
nal instrument,  nor  a  copy  of  an  original  instru- 
ment, nor  a  substitute  capable  of  being  received 
in  the  absence  of  an  original  instrument ;  nor  do 
'  they  profess  to  be  an  extract  of  any  description,  or 
an  original  declaration  proceeding  from  any  parti- 
cular party.  They  are  entries  evidently  referring 
to  some  prospective  act ;  yet  so  inde6nite  aild  un- 
certain in  their  nature  as  to  be  incapable  of  any 
specific  title  or  denomination  ;  and  if  it  were  pos- 
sible to  contend  that  they  might  be  construed  as 
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an  original  endowment,  which  it  is  submitted  isJuneii^ii^ 
impossible^  it  is  obvious  that  the  instrament  would  v  *        *    , 
not  be  derived  from  the  proper  custody.  tithm— . 

Sd^  Because^  rapposing  the  said  book  to  have^,^^^^ 
been  duly  authenticated,  and  the  entries  therein  ^■•^■'-H'- 
from  their  nature  to  be  legally  admissible  in  evi-  mkw  nux. 
deace^  such  entries  are   not  appropriate  evidence 
with  reference  to  the  issue  on  the  record  ;  for  the 
endowment  of  the  vicarage  so  far  firom  being  a  sab* 
ject  of  dispute,  or  constituting  a  necessary  part  of 
the  Respondent's  proofs^  is  admitted  by  the  very 
nature  of  the  Appellant^s  owd  case ;  and  as  to  that, 
which  is  the  only  point  in  issue,  namely,  the  mode 
in  which  tithes  are  payable  annually  for  Bagber 
farm,  those  entries  cannot  be  received  in  evidence^ 
although  as  to  another  point,  if  it  were  a  matter 
in  controversy,  they  might  be  considered  as  legal 
proof. 

4th,  Becaase  those  entries  are  not  legal  evidence 
as  between  the  pavties  upon  the  present  record ;  for 
they  cannot  be  cpnsidered  in  the  light  of  a  public 
act,  in  which  the  world  at  lai^e  may  be  supposed 
to  have  borne  a  part,  nor  of  an  act  to  which  the 
Appellant  or  any  former  owner  of  Bagber  &rm 
can  be  construed  to  have  been  a  party.  They  seem 
to  have  been  the  unauthorized  act  of  certain  indi* 
viduals,  as  against  whom  it  may  be  conceded  such 
entries  would  be  evidence,  but  as  against  the  Ap** 
pellant,  or  in  other  words,  the  owner  or  occupier 
of  Bagber  &rm,  who  had  no  participation  or  con* 
cern  in  their  formation,  nor  any  knowledge  what«- 
soever  of  their  existence,  those  entries,    on   the 
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Jnoe  10, 12,  ground  of  their  being  res  inter  alias  acta»  are  inad-* 
^  ^       '^  J  missiBle.in  evidence. 

ir«^^  Si^  S.RomUfy  and  Mr.  Dauncey  at  the  bar 
i8«uE.— BTfc.  contended  (for  the  Appellant)  that  the  Judge 
vBWTBiAL.  (Bailey)  was  mistaken  in  supposing  that  the  entry 
as  to  the  portions  of  the  church  of  Sturaiinster 
was  contemporaneous  with  the  endowment ;  and  if 
the  entry  was  received  in  evidence  on  mistaken 
grounds,  there  ought  to  be  a  new  trial,  because  it 
was  impossible  to  say  what  effect  this  mistaken  view 
of  the  subject  might  have  had  on  the  minds  of  the 
Jury,  or  what  would  have  been  the  verdict  if  it 
had  been  clearly  shown  that  the  entry  was  not  con- 
temporaneous with  the  endowment.  The  endow- 
ment must  have  taken  place  previous  to  the  year 
1290,  and  these  entries  must  have  been  made  sub- 
sequent to  the  year  1333,  or  the  7th  of  Ed.  III. 
as  the  preceding  entry  was  of  that  date ;  so  that  it 
was  manifest  from  the  book  itself,  that  the  entries 
in  question  could  not  have  been  contemporaneous 
with  the  endowment*  It  was  manifest  also  that  the 
entries  ought  not  to  be  received  in  evidence,  for, 
supposing  that  the  endowment  itself  might  be  read, 
if  produced,  this  entry  as  to  the  portions  assigned 
to  the  vicarage  did  not  purport  to  be  a  copy  nor 
an  extract  from  either  copy  or  original.  But  even 
the  endowment  itself  would  have  been  no  evidence  on 
this  issue,  as  it  was  no  question  between  the  Rector 
and  Vicar.  If  there  had  been  never  so  many  mo- 
duses,  none  of  them  would  appear  from  the  en- 
dowment, which  would  merely  show  the  tithes  as- 
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signed  to  the  vicarage,  without  saying  any  thing  ^  Jooe  lo,  is». 
to  how  they  were  paid.     £ven  as  between  the  rec-  /     ^     _^ 
tor  and  vicar,  this  entry  could  have  been  no  evi-  tithbs.— 
dence  ;  it .  was  no  diary  of  acts  done  at  the  time^  iLtufMBM.--- 
and  was  accompanied  by  no  act  whatever.     A,t  any  "sub.— eitu 
rate  it  was  clearly  re9  inter  alios  acta  with  respect  vbw  trial. 
to  BuUen;  and  if  such  entries   were  admitted  as  Vici-Avesoo, 
evidence  against  third  parties,  the  rector  and  vicar  naird,  6  East, 
might  make  entries^  cutting  down  all  moduses  at^^* 
their  pleasure.    The  only  judgment  given  by  the 
Court  of  Exchequer  as  to  this  book  was  that  it  ' 
came  out  of  a  proper  custody,  leaving  the  rest  open. 
But  it  was  left  by  Mr.  Justice  Bayley  very  strong 
to  the  Jury  in  this  way,  that  the  enumeration  of  the 
articles  was  indicative  of  the  payment  of  the  tithes 
in  kind^  and  that  the  total  value  was  of  such  a  size, 
as  to  be  inconsistent  with  the  notion  that  so  large 
a  modus  had  existed  so  far  back  as  the  time  of  legal 
memory :  so  that  this  entry  had  a  weight  given  to 
it  which  it  did  not  deserve;  and  it  was  impossible  to 
say  that,  without  this,  the  verdict  would  have  been 
as  it  was  ;  for  the  opinion  of  the  Jury  might  have 
been  formed  on  this  very  document  so  left  to  them. 

Pell  (JSerjt!)  and  Gifford  (for  the  Respondent). 
The  whole  weight  of  the  cause  was  not  laid  by  Mr. 
Justice  Bayley  on  the  Chartulary,  for  great  stress 
was  laid  on  the  rate-paper  which  was  in  evidence 
on  the  second  trial :  though  on  the  first,  Mr. 
Justice  Chambre  had  refused  it,  thinking  that  the 
other  payments  were  not  good  evidence  on  this 
issue.  If  this  payment  was  a  modus,  all  the  others 
must  be  moduses ;  and  then  it  was  a  fair  question   * 

VOL.  IV.  Y 
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Jane  10, 12,  for  the  Jury,  whether  so  large  a  sum  as  6d/.  could 
V '  ^  \_  J  have  been  paid  in  lieu  of  the  vicarial  tithes  of  this 
TITHES.—  parish  so  far  back  as  the  time  of  legal  memory. 
RAHKWBM.—  There  were  other  documents  likevnse  to  show  that 
itsDE.— Evr-  there  could  hiive  been  no  such  payment  for  this  form 
VBW  TuikL.  so  far  back  as  the  time  of  Itegal  memory.  FVom  the 
taxation  of  Pope  Nicholas,  the  inquisition  oYt  the 
writ  6f  ad  quod  damnum,  &c.,  it  appeaiied  incredible 
that  the  payment  could  have  existed  at  that  period. 
But  the  Chartulary  was  good  evidence  between  th^se 
parties.  This  was  clear  law,  that  an  entry  or  decla- 
ration made  by  a  person .  against  his  own  interest. 
Was  evidence  between  other  persons  who  were  nrei^et 
parties  nor  privy  to  that  entry  or  declaration — ddt, 
.  of  course^  in  the  person's  life  time,  because  then  he 
might  himself  be  called.  Roe^  d.  tirune  v.  RawlingSj 
7  East,  279. — Higham  v.  Ridgway^  10  East  100; 
in  which  latter  case  an  entry  in  a  book  by  a  tnan-  * 
midwife,  of  his  having  delivered  a  Woman  of  it 
child  on  a  certain  day,  referring  to  his  ledger  in 
whi^h  ht  had  made  a  charge  for  his  attendance, 
which  was  marked  as  paid,  was  held  to'' be  evidence 
as  to  the  age  of  the  child.  So  an  attoraey^s  boolt 
was  evidence  between  other  parties,  Warren,  d. 
Webh  V.  Grenvilkj  2  Str.  1298.  A  territt'  Was 
evidence  against  the  Rector,  though  no  piitly  tb 
it,  Illingworth  v.  Leigh,  4  Owill.  lffl5.  These 
cases  furnished  a  sufficient  answer  to  the  cbjectidfi 
that  the  entries  were  res  inter  alios  acta.  To  the 
same  purport  were  the  cases  of  Stead  V.  Heaton, 
4  T.  R.  669^ — and  Doc,  d.  Reece,  »o.  Robson,  15 
East.  32 ;  in  the  latter  of  Which  (iases  Lord  Elien^ 
borough  (C  J.)  said,  **  The  gik^tid  upon  which 
*^  this  evidence  has  been  l^eceived  is  that  Oiefe  fs  a 
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"  total  absence  of  interest  in  the  persons  making  jthe  June  lo.  it. 
**  entries  to  pervert  the  fact,  and  at  the  same  tim6  \^*  ^^^  '  , 
^^  a  competeacy  in  them  to  knpw  it.**  And  per  tithbs.— 
Bayley,  (J.)  *•  It  has  bng  been  an  established  JJ^i'^^ 
^^  principle  of  evidence  that^  if  a  party,  who  had  "«^»-— *vi- 
^^  knowledge  of  the  iact,  make  an  entry  of  it,  sbwtriIi*. 
^'  whereby  he  charges  himself,  or  discharges  an- 
<(  other,  upon  whom  be  would  otherwise  have  a 
^  claim,  such  an  entry  is  admissible  evidence  of 
^^  the  fact,  because  it  is  against  his  own  interest/' 
The  entries  were  made  when  jthe  book  was  i^  U^ 
custody  of  the  Abbot  of  Glastonbury,  who  was 
Rector  fd  the  church  of  Sturminster.  The  whole 
of  the  tithes  bc^longed  de  jure  to  the  Rector,  and 
vrfiatever  he  admitted  to  be  due  to  the  Vicar  was 
against  his  interest;  and,  on  the  principle  of  the 
decisions,  such  entries  were  evidence  as  between 
third  partiies.  The  endowment  itself  would  clearly 
have  been  a4missible  evidence,  as  in  Scott  v.  Smith, 
1  Ves.  Beam.  lifS.  where  M*  R*  admitted  an  en- 
dowment, and  held  that  the  endowment,  being 
within  legal  memory,  negatived  Abe  prescription. 
The  Bishop's  registry  had  been  searched,  and  the 
endowment  could  not  be  found;  and  when  the 
original  was  lost,  any  secondary  evidence  might  be 
given — a  copy,  minutes,  an  extract,  or  evidence  of 
one  who  had  read  it.  It  was  not  necessary  to  show 
rtbat  the  entry  was  an  exact  copy :  if  it  was  a  (rqe 
account  of  the  matter  it  was  sufficient  Un^rhiU 
V.  Durham,  Preem.  509,  2  Gwill.  542. — Greene 
V.  Praude,  1  Mod.  117.  If  the  entries  gave  a  true 
account  of  the  subject,  it  was  no  good  objection  to 
the  admissibility  of  the  evidence  that  the  book  con- 


316  CASES  IN  THE  HOUSE  OF  LORDS 

June  10. 18,  tained  miscellaneous  matters:  Moore  v.' Manor  of 

\S    1816  •z         •/ 

Jl^-^  Hastings^    10  State.  Tri.*     The  account  of  the 
TITHES.—      giants,  .&c.,  properly  speakings  formed  no  part  of 
BANKNMs.—  *^®  book.     Such  idle  stories  were  often  written  by 
MsoE*— Evi-  the  monks  on   the  blank  leaves  of  Abbey  books. 
KEw  TRIAL.    The  custody  was  clearly  the   proper  one,  as  the 
•  Fol.Ed.      Marquis  of  Bath  possessed  some  of  the  lands  which 
had  belonged  to  the  Abbey,  and  the  possession  of 
a  person  having  such  lands  was  sufficient ;  and  the 
case  must  be  argued  as  it  would  have  been  previous 
to  the  dissolution  of  the  monasteries,  and  as  if  the 
book  had  come  from  the  Abbey.     And  it  was  not 
only  admissible,  but  material   evidence,  and  so  it 
had  been  considered  by  the  Court  of  Exchequer, 
when  that  Court  ordered  a  new  trial ;  for  the  mere 
admissibility  would  have  been  no  good  ground  for 
a  new  trial,  if  the  book  had  contained  nothing  of 
consequence.     But   suppose   this  book  out  of  the 
question^  the  other  evidence  was  amply  sufficient 
to  support  the  verdict ;  and  if  so,  the  Court  would 
not  send  the  matter  to  a  new  trial. ;   for  the  intent 
•and  object  of  an  issue  out  of  equity  was  to  inform 
the  conscience  of  the  Court ;  and  if  the  Court  was 
Vid.  Richards  satisfied  on  the  rest  of  the  evidence  that  the  verdict 
«  A{k?3io.    ^^^  right,  there  could  be  no  good  reason  for  send- 
ing the  case  to  a  new  trial,  though  the  objection^  to 
this  book  should  appear  to  be  well  founded.    War- 
den and  Minor  Canons  of  St.  PauPs  v.  Morris^ 
9  Ves.  155. — Pemberton  v.  Pembertonj  11  Ves.  52. 

Sir  S.  Romilly  (in  reply).  The  doctrine  contended 
for  on  the  other  side,  with  respect  to  these  issues, 
would  render  the  judgment  of  juries  on  the  facts  of 
no  avail.  The  evidence  for  the  modus  was  not  slight. 
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as  the  payments  had  been  proved  to  have  been  idva-  June  is,i8i6. 
riably  made  for  sixty  years  past,  the  period  of  limi-         -^^^^ 
tation   of  a  writ  of  right ;  and  it  was  difficult  to  modus.— 
conceive  how  a  farm  modus  could  be  proved  in  any  j^u^^JtiT 
other  way.     The  rate-paper  could  properly  be  evi-  dekcb.— 

,  *:-  -,  .111  NBW  TRIAL. 

dence  only  m  as  far  as  it  related  to  the  payment 
made  for  this  farm ;  and  it  would  be  unjust  to  raise 
an  inference  from  the  other  payments  against  the 
Appellant  on  this  issue.  As  to  the  book  called  a 
Chartulary,  they  might  as  well  have  produced  the 
Chronicles  of  Thomas  Heme;  and^  besides,  no 
evidence  was  given  of  a  search  for  the  endowment  - 
in  the  Augmentation  Office. — {Gifford.  That  was 
not  before  made  a  ground  of  objection). 

Lord  Eldon  (C.)     Considering  that  this  is  a  case 
'<^  great  consequence,  and  that  it  is  impossible  for 
me,  during  the  few  minutes  that  remain  before  the 
time  when  the  Judges  are  to  attend  on  very  im-  • 
portant  business,*   to  address  your  Lordships  so  •vid.  Doe, 
ftiUy  on  this-  case  as  I  wish  to  do,  I  shall  say  no-  J*  chi^^^J;, 
thing  as  to  the  affirmance  or  disaffirmance  of  the  ante,  p.  6i—' 
judgment  at  this  moment.     If  the  entries  in  this 
book  have  been  properly  received  in  evidence,  and 
their  effect  accurately  stated  and  justly  construed 
(as  I  know  of  no  noble  Lord  who  thinks  the  verdict 
wrong  in  that  view  of  the  case),  then  the  cause  may 
be  decided  in  that  way.     If  the  book  has  not  been 
properly  received,  then  there  may  be  other  import* 
ant  matters  to  be  considered. 

I  understand  that  it  was  determined  below,  both  Whether  it 
on  the  first  hearing  and  on  re-hearing,  that  these  haTeongl*** 
issues  ought  to  be  directed;  and  considering  that  "ally  directed 
new  trials  were  afterwards  twice  applied  for,  and  thucase!'" 
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Juaei«»i8i(L  that  on  the  first  application^  all  the  Jodgesi  and  on 
""■^""^^"^  the  second,  all,  eiccept  Baron  Bichards^  I  thihk, 
M0DU8.—     were  of  opinion  th^t  the  directing  of  the  issues  at 

iMw"«vr  ^"^^  *"  ^^^  ^^^  ^^^  "R^*  •»  *'  '^  diflicult  to  say 
DBHCB.—      here,  now,  that  to  have  directed  these  issues  ori- 
ginally was  improper;  and  I  should  not  be  dis- 
posed to  say  any  thing  on  that  point,  without  look* 
rag  at  the  record  and  the  evidence,  and  the  whole 
A  Court  of    proceedings  in  the  Exchequer.     But  I  have  nb 
kS?Jecidc    cJifficu^ty  in  saying,  after  forty  years*  etperience,  that 
oB&ct8,with-a  Court  of  Equity  has  a  right  itself  to  determitte 

out  the  awist-  n  o        t 

anpe  of  a  questioos  of  fact  without  the  assistance  of  a  Jury, 
&e£eS;A  Court  6f  Equity  may,  and  often  does,  in 
of  it!  judicial  the  exercise  of  its  judicial  discretion,  call  (far  the 
does  often  call  assistance  of  a  verdict  by  a  Jury.  But  if  it  can,  to 
Si'c?:*buS^'  its  own  satisfaction,  iteelf  decide  upbn  the  tevidedce, 
ia  not  bound  it  is  not  bound  to  send  the  matter  to  foe  tried  by  a 
this  u^'cittr  Jury.  This  is  as  de^r  in  tithe  as  in  other  xsatoses  | 
'°  •"*!!if*"'*'and  if  the  original  decree,  so  for  its  it  direcifed  tile 

as  in  others.  •  o  » 

issues,  had  bieen  appealed  from,  trie  weight  of  eVl^ 

dence  appears  to  be  so  mndh  on  one  side  thM  I 

should  have  ibn'Ad  it  difficult  t6  say  that  any  issue 

ought  in  thiB  case  to  have  been  granted.    But  iss*e6 

^ere  directed,  and  we  woei  Yiow  take  it  tbtft  Iklbis 

iHras  properly  done. 

Warden  and       With  respect  to  tfee  cafce  x>f  the  WatdeA  and 

noIiTofst     Minor  Canons  of  St.  Panl's,  that  tiase  wasVJecided 

Morri8%Ves  "^^  nierely  by  the  humble  individual  who  tioW  itd- 

155.  dresses  you,  but  also  by  this  House.     The  case  wfts 

Sl*uUUfan  ^^^"K^*  ^^^^  ^y  appeal*  and  this  House,  iircH  *»- 
issue  out  of  sifted  at  the  time,  concurred  in  this  doctrine— that 
^cc  w  im^  where,  on  trraiof  an  issue  out  of  a  Court  of  Equity, 
''"ted'^'fT  'e^'^®"^  "  imprdpcrly  rejectfed,  if  in  looking  at 
Court  is  satis-  that  evidence  the  Court  is  satisfied  that,  though  it 
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had  been  received^  it^^ought  not  to  have  produced  June  i3,i8i6. 
a  diflferent  verdict  (  end  that  if  the  verdict  had  been  '      v*^— ^ 

TITHES.*— 

the  other  way,  that  verdict  ought  not  to  stand ;  theMoovs.— 

r^ueal  to  gniot  a  new  trial  is  in  the  proper  course  ^sav^^^iyZ 

of  proceeding.     I  thought  that^  in  the  case  of  the^sNCB.-- 

Minor  Canons  of  St  Paulas,  there  existed  no  good  g^  ^i^^^^ 

reason  to  direct  an  issue  at  all.    But  an  issue  had  ||><>°8b  ^^^ 

been  th^ne  directed  ;  and  it  was  considered  that  it  it  ought  not  to 

was  properly  done,  as  the  order  had  not  been  ap-aj^iJI^t"^ 

pealed   from.     Lord  Kenyon  disposed  of  it  very  diet ;  the  re- 

speedily,  there  being,  as  he  said,  nothing  to  try.  new  trials  in 

Another  issue  in  the  same  case   was  tried  at  bar^^®  P'^^P!'^ 

course  ot  pro- 

in  the  Exchequer,  :and  some  material  evidence  wasceeding.  This 
offsred.    Three  Judges  were  of  opinion  that  this  sanctioned  in 
evidence  ought  not  to  be  received;  and  one  (Baron ^^* ^^*^- 
Grabam)  thought  that  it  ought  to  be  admitted  ;  ahdissue'there  di- 
upon  thai  ground  a  motion  was  made  before  ^^^^]^\, 
for  a  new  trial.    I  declared  that  I  thought  Baron  borough. 
Gmba^  in  the  right,  and  that  I  should  have  ad- 
mitted the  evidence ;  but,  considering  the  nature  of 
the  functions  of  a  Court  of  Equity,  and  the  prin- 
ciple upon  which   it  calls  for  the  assistance  of  a 
Jury,  the  object  being  to  satisfy  the  conscience  of 
the  Court,  I  could  not  agree  to  send  the  case  again 
to  a  Jury,  when,  even  though  the  evidence  were  ad- tf  the  Court  is 
mitted,  the  verdict  ought  not  in  my  opinion  to  bejjjj^"^^^'' 
different;  and  when,  if  it  should  be  so,  the  conscience  *"?C  where 
of  the  Court  would  not  only  not  be  satisfied,  butheen  rejected 
would  on  the  contrary  be  dissatisfied.    And  then  it^Je^^Sn 
becomes  a  matter  of  nice  distinction — if  no  new  admitted,  pro- 
trial  ought  to  be  granted,  though  evidence  has  been  diet  is  righ^' 
rejected  which  ought  to  have  been  received,  where,  !?*L*"**^*^^"" 

.  g^  .  .  tinction  to 

if  that  evidence  had  not  been  rejected  but  admitted,  say»  that  on 
the  court  is  of  opinion  that  the  verdict  ahouW  beS^'ofof* 


320  CASES  IN  THE  HOUSE  OF  LORDS 

June  12, 1816. the  same;  it  becomes  a  matter  of  nice  distinction 
TiTHM.—  ^^^^9  ^9  ^yy  ^^^^  because  evidence  has  been  ad- 
MODus.^  mitted  which  ought  to  have  been  rejected^  a  new  trial 
issuE.-^B^T^  ought  to  be  granted^  though  the  Court  should  be 
HBw^TRiAL.  ^^  opinion  that,  even  if  that  evidence  had  not  been 
evidence        received  but  rejected,  the  conclusion  ought  to  be 

lo^have^bwn'  ^^^  **™®  "P^"  ^^^  Other  evidence. 
ngected  a  new  I  have  said  SO  much  to-day,  because  I  take  it  to 
be^noLi,  ^  be  indisputably  clear  that  these  tithe  causes,  as  well 
wdSt  shl^uld  ^*  others,  may  be  decided  by  a  Court  of  Equity, 
be  right  inde-  without  directing  issues ;  the  Court  of  course  ex- 
that  evidence,  ^rcising  a  sound  discretion  in  each  particular  case, 
Itisindispu-  as  to  whether  in  that  case  an  issue  ought  or  ought 
that'in  Sthc  "ot  to  be  Sent  to  a  jury.  But  if  there  is  any  where 
causes,  as  well  a  notion  that  a  Court  of  Equity  is   bound  on  all 

as  others  a  *      a^ 

CourtofEciui- questions  of  fact  to  direct  an  issue  or  issues,  I  say 
withooi^scnd*  ^^^^  **  '*  Contradicted  by  my  experience,  and  by  the 
102  ao  issue  to  administration  of  the  law  for  a  Ions  series  of  years. 

a  Jury;  the  _^  »ii.         1111  -  1  • 

Court  in  each  If  your  Lordships  should  determine  the  question 
Twund  dil°*  on  the  first  point,  I  am  anxious  to  protect  this  de- 
cretionwh^.  cision  against  an  inference  that  we  decide  any 
so  or  not.  ^  thing  as  to  what  a.  Court  of  Equity  ought  to  do  if 
First  point,     the  evidence  had  been  rejected. 

that  the  Char* 
tulary  was  pro- 
perly admitted      lord  RedesdaU   (after   stating  the  case).     The 

in  evidence.     •       ,  ,  .   ,  , 

Jiine  13,1816.  oook,  which  was  pioduccd  as  the  Chartulary  or 
Judgment.  Lcdgcr-book  of  the  Abbey  of  Glastonbury,  was  of 
Chartulary.  ^i^j^j  j^j^j  ^he  Steward  of  the  Marquis  of  Bath 
proved  that  it  had  been  kept  in  the  muniment  room 
of  the  Marquis,  who  was  proprietor  of  certain  lands 
which  had  formerly  belonged  to  the  Abbey  ;  and  it 
is  well  known  such  books  are  sometimes  found  in  the 
])08session  of  private  individuals,  who  have  got  lands 
which  had  belonged  to  the  Abbey.   The  proper  cus- 
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tody  perhaps  was  the  Augmentation  Office.  But  June  I3,i8i6. 
the  fact  is,  that  these  Chartularies^  or  Ledger-books,  J^_„,T~""'^ 
have  in  some  instances  got  into  the  hands  of  pn-MODtrs.— 

It  A  Iff  ^T  Iff  V  J8  J8   «^^ 

vate  persons,  instead  of  being  kept  in  the  Augmen-  i38|,b,_bvi- 
tation  Office.  dbnce.^ 

.    .  NEW  TRIAL. 

The  objections  that  were  made  to  the  readmg  of  Q^^^^j^j^g  ^ 
the  entries  in  this  book  were  of  three  descriptions :— 1*^«  Chartu- 
1st,  that  the  custody  was  not  the  proper  one,  an  ob- 
jection however  which  seems  not  to  have  been 
pressed  at  the  last  trial ;  2d)  that  the  entries  did 
not  contain  evidence  in  itself  proper  to  be  received ; 
and  3d,  that,  if  they  did,  the  matter  was  res  inter 
alios  acta,  with  which  the  owner  of  Bagber  farm 
had  nothing  to  do. 

With  respect  to  the  book  itself,  many  observa*  Natmreandde- 
tions  were  made  upon  it  as  containing  matter  not  Jhc?!Sok.^ 
at  all  connected  with  the  possessions  of  the  Abbey. 
But^  as  far  as  I  can  judge  from  this  writing,  there  are, 
from  the  sixteenth  page  for  a  considerable  extent 
into  the  book,  various  entries  with  which  the  Abbey 
was  concerned,  and  such  as  are  usually  found  in 
this  sort  of  books  belonging  to  Abbeys ;  for  the 
monks  were  in  the  habit  of  transcribing  instruments 
which  concerned  the  Abbeys,  and  also  of  transcrib- 
ing public  instruments  as  far  as  they  related  to 
their  own  interests.  It  is  that  kind  of  book  there- 
fore  in  which  ancient  deeds  and  instruments  are 
usually  transcribed  for  the  sake  of  reference  and 
preservation,  as  is  the  custom  in  families  which  have 
a  muniment  room. 

Search  was  made  in  the  Bishop's  registry  to  as- 
certain whether  an  endowment  of  the  vicarage  ex- 
isted, but  none  was  found.     Then  this  book  was  The  entries, 
produced,  and  it  contains  entries  which  appear  to 
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Juoc  i8,i8i6>  be  transcripts  of  two  ipstruoients :  1st,  the  ordi* 

tit'heL^    naftce  of  the  Bishop  of  Salisbury  for  the  appropria- 

MOD08.—      tion  of  the  church  to  the  Abbey.    Now  it  was  ex-* 

isfUB.— BviT  pressly  required  by  the  statute  15  Richard  ILxap*  6, 

vBWTUAir.    *^^^*  ^^        appropriation  of  churches^  the  diocesan 

Suti5Rich.  should  ordain  that  the  Vicar  be  well  and  sufficiently 

II.  cap.  6.      endowed,  and  that  statute  I  take  to  have  been  in 

affirmance  of  a  practice  before  existing,  and  that  it 

was,  previous  to  that  statute,  required  that  in  casea 

of  appropriation  the  Vicar  should  be  properly  en^ 

dowedy  and  that  it  was  the  duty  of  the  ordinary  to 

see  that  thb  was  done,    llie  instrument  of  which 

this   seema  to  be  a  copy,  is  the  ordinance  pf  the 

Bishop  on  the  appropriation  of  the  church  to  the 

Abbey  of  Glastonbury,  in  which  it  was  provided 

that  the  endowment  should  be  ten  marks  at  least. 

''  ^fbr  wtkat  annis  Hngulis  ad  jirmam  tradi  pro 

*'  decern  mards  ad  minuSf  Sgc."^     This  is  very  im* 

portant  if  it  be  an  authentic  c(^y  of  an  authentic 

instrument,  as  the  next  instrument  is  conformable 

to  it,  and  is  entitled  ''  Ordinado  FicariedeStw^" 

**  minstre.''    But  it  has  been  said  that  this  title  waa 

not  origmally  in  the  book«  as  it  is  written  in  a^ery 

small  compass.     But  in  looking  ov«r  the  book  I 

find  all  the  titles  put  in  the  same  way,  and  the 

matter  is  not  ait  any  rate  of  much  consequence. 

This  entry  begins  with  the  words  ''  Pordones  Ec-- 

«<  ckdiB  de  Sturmynstre  Vicarie  Ordinande  in  eadem 

^^  perpettds  temporibus  duratur  mansum  cum  gar-- 

**  dino,  ^c."  and  then  expresses  the  several  articles* 

The  entries    That  entry  is  in  conformity  to  the  precedir^in« 

towchTihCT..^^""^^****  ^^^*  ^^*"  allowance  was  directed,  on  the 
appropriation,  as  a  provision  for  the  Vicar,  and  that 
was  not  nuide,  the  law  was  that  the  ap^propriation 
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wa6  void ;  and  though  at  this  distance  of  time  it  is  Junei3>i8ia. 
to  he  presumed  that  every  thing  was  rightly  done,  ''""'"^''•^^ 
yet  at  that  time^  unless  the  vicarage  was  endowed  as  modds.^ 
appointed  by  the  Bishop's  ordinance,  the  appropria«  usub^btiT 
ation  was  void ;  and  it  was  important  for  them,  '>«wcb,<— 

,  -  11..  «       1  NBW  TRIAL. 

therefore,  to  preserve  the  ordination^  and  the  en- 
dowment making  provision  for  thd  Vicar  in  terms 
of  the  ordinance  for  the  appropriation.     Then  these  And  copies  of 
entries  appeared  to  be  copies  of  authentic  and  con-  temporaneous' 
temporaneous  instruments,    the  one  imnsediately  *'"'^""*^°^- 
following  and  corresponding  to  the  other.     So  the 
several  articles  were  enumerated,  and  the  value  of 
each  making  the  annual  value  of  the  vicarage  9^ 
I2s.  5^.  after  all  charges  deducted* 

The  question  is  whether  this  copy  so  produced 
was  properly  admitted  in  evidence  ;  and  first  it  was 
made  a  question  whether  the  original,  if  produced, 
would  have  been  admissible  evidence.  Your  Lord- 
ships observe  that  this  evidence  was  offered  to  rebut 
a  presumption  which  the  Jury  were  called  upon  to 
draw  from  the  Plaintiff^s  evidence,  that  this  was  an 
immemorial  payment.  To  rebut  tliat»  the  Vicar 
produces  evidence  to  show  that  it  was  impossible  to 
draw  theit  presomption,  and  that  the  Jury  ought  to 
presume  the  other  way;  because,  from  what  ap* 
peared  to  be  the  value  of  the  whole  at  three  seveiral 
times,  and  the  value  of  on^  parcel  at  another  time, 
this  ram  of  51.  3s.  Ad.  for  Bagber'  farm  was  so  much 
beyond  what  it  could  possibly  have  been  in  the 
time  of  Richard  L,  that  it  was  impossible  it  could 
be  an  immemorial  payment.  Upon  the  principle  Evidence  with 
of  some  of  the  arguments  for  the  Appellant,  noJJ^^"^^^^^ 
evidence  could  ever  be  given  to  show  that  a  modus  an  alle^ 
was  too  rank.     You  never  can  prove  diroctly  the 
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Junei3,i8i6.  vftlue  of  the  several  articles  in  the  time  of  Richard  L 
^^^^"■^^'^  You  can  only  show  what  has  been  reputed  to  be 
MODUS.—  the  value ;  and  in  questions  of  reputation,  rts  inter 
M8UB™yir  (ilios  acta  is  no  objection^  atid  so  it  seems  to  be  ad- 
DEHCE.—       mitted  in  other  parts  of  the  case.    The  taxation  of 

jg^y/ft  TRIAL  

Rm  inter  aiioi  ^^P®  Nicholas  was  res  inter  alios  acta.    The  occu- 

acta.  pier  of  Bagber  iarm  had  nothing  to  do  with   it 

azauoD.       gy^  j^  j^  evidence  of  the  value  of  the  vicarage  as 

estimated  for  the  purposes  of  that  taxation.     So  the 

Survey,  26.     survev  of  28  Henry  VIII.  is  res  inter  alios  acta  ;  but 

EX  17  ¥  T  r 

•  these  surveys  are  constantly  admitted  in  evidence, 

not  as  an  accurate  account  of  the  precise  value,  but 
as  an  estimate  of  the  value  from  which  the  Jury 
may  draw  an  inference.     So  it  is  with  regard  to  the 
Ad  quod  dam-  inquisition  ad  quod  damnum^  in  the  37th  of  Eklward 
num.  J  jj      rj^Yie  occupier  of  Bagber  farm  had  no  concern 

with  it;  but  it  was  admitted  to  show  that  at  that, 
time  the  tithes  were  estimated  to  be  of  such  a  par- 
ticular value,  from   which  the  Jury  might  draw 
their  inference. 
The  original        I  ^^^c  it  then  the  Original  instruments,  if  they 
iD8trument8,of ^«Qylj  have  been  produced,  would  have  stood  on  the 

which  the  en-  \  .  r   «  -^.t*  t     1  1 

tries  are  co-  same  ground  as  the  taxation  of  Pope  Nicholas,  the 
EarebceQeyi-  inquisition  on  the  writ  of  ad  quod  damnum^  the 
denee.  survey,  and  a  variety  of  similar  evidence,  such  as 

old  leases  of  other  lands,  from  which  Che  Jury  may 
draw  their  inference.  They  are  evidence  of  repu- 
tation, as  to  matters  where  no  other  evidence  can 
be  had,  to  rebut  the  presumption  raised  for  the 
other  side ;   for  it  is  merely  a  presumption. 

This  being  the  view  I  have  of  the  matter,  the 
only  question  then  is  whethef  the  entries  in  this 
book  are  evidence  of  these  two  instruments.  If 
the  originals  could  be  produced,  these  entries  could 
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not  be'evidence.  But  search  has  been  made,  and  the^^ci34Si0. 
originals  cannot  be  found  ;  and,  as  a  great  authority  tithes.-! 
observes,  if  we  shut  our  eyes  to  that  sort  of  inferior  MODua.—  ^ 
evidence  in  cases  where  no  other  can  be  had,  we  xssdb^— bvi^ 
shall   do  constant  injustice*     The  best  evidence  is^*^^"-"" 

^  .  •        •  •  NEW  TRIAI«« 

often  lost  through  carelessness,  the  injuries  of  time.  Ami,  at  the 
and  various  other  circumstances ;  and  secondary  evi-  ong»p*l»  caq. 

.  /  not  be  found, 

dence  is  then  admitted  to  raise  a  presumption  or  the  copies  in 
inference  where  no  direct  evidence  can  be  had.  This  e? idcnce.*'* 
then  is  the  next  best  evidence ;  and  perhaps  evidence  The  edtries 
still  more  inferior  might  have  been  admitted  if  this  b^t  evidence 
could  not  have  been  produced.  This,  however,  a'p-»(^'**»«  on- 
pears  to  be  the  best  after  the  originals  ;  for  what  is 
it?  These  two  instruments  seem  to  have  been 
copied  by  a  person  employed  for  the  purpose,  pro- 
bably one  of  the  monks^  and  deposited  among  the 
muniments  of  the  Abbey,  because  it  was  important 
for  the  interests  of  the  Abbey  that  the  instruments 
should  be  preserved ;  and  for  the  same  reason  it 
might  be  presumed  that  they  were  feithful  copies  ; 
at  least  there  appeared  to  have  existed  no  motive  to 
make  them  otherwise,  and  they  were  found  in  a 
situation  where  they  were  likely  to  be  kept  The 
second  instrument  was  particularly  important  to  the 
Abbey  as  following  the  appropriation,  and  being 
evidence  to  show  that  the  vicarage  had  been  en- 
dowed to  the  extent  required)  and  that  the  appro- 
priation was  consequently  good  and  not  void.  It 
was  material  for  the  Abbey  also  that  the  values 
should  be  correct,  and  especially  that  they  should 
be  high  enough,  as  it  was  necessary  that  the  en- 
dowment should  be  of  the  value  of  ten  marks  at 
least ;  and  is  it  credible  then  that,  if  this  one  little 
farm  paid  the  sum  of  5/.  3^.  4^.,  the  circumstance. 
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JvmitiS,i%i6.  when  they  were  valuing  the  %vfaole  vicarage  tithes, 
'       v^^  ihould  not  have  been  mentioned  in  this  instrument  ? 
icoi»v8.-7     This  therefore  is  in  my  opinion  evidence  {Proper  to 
itsm^'^m'  ^  deceived,  and  decisive  on  the  subject. 
PBvcB.—  It  bts  been  objected  that  the  Judge  stated  to  the 

KBW  TRIAL.       X  1  •       1  •  •   ■ 

'Dm  entries    ^^^  ^"^^  ™^  latter  entry  was  contemporaneous  with 

ave  admiMiblethe  endowment.     Supposing  that  to  be  a  ground  of 

evkienoe.       objeedon,  it  is   little  better  than  cavilling  about 

Entry  contem- words ;  for  the  meaning  was  that  it  was  made  i^xHit 

wifthtfieea-  the  same  time.     But  even   critically   speaking  I 

^•^■■•^"      should  be  of  opinion  that  it  was  made  at  the  same 

tiine,  and  preceded  the  actual  appointment  of  the 

Vicar,  for  the  words  are,  portions,  &c.  assigned  to 

the  vican^e  to  be  ordained* 

Bat,  though       But  supposing  the  objection  to  the  admission  of 

!^!!^b!!!l!!Pthe  entries   in  this  book  as  evidence  to  be  well 


t  rejected, 

Uie  otho:  evi-  founded,  what  is  to  be  done  on  the  application  for 
dantljtuffi.  a  new  trial?  The  design  of  the  trial  is  to  inform 
^theTCT^  the  conscience  of  ithe  CSourt,  and  any  special  matter 
Set.  ought  to  be  indorsed  on  the  postea.    It  is  not  a 

wttoot^of*"  vewlict^  be  put  on  record  for  judgment,  for  none 

aoity  it  to    18  eiven  upon  it ;  but  it  is  to  inform  the  conscience 
^rm  the         ^  ,       ^--  si-t-t  /• 

contcienceof  of  the  Court,  and  that  is  the  nght  way  of  consi- 
the  Court,  dering  it.  Then,  when  I  look  at  what  the  other 
evidence  is,  it  appears  to  me  amply  sufficient  to 
warrant  the  verdict.  The  Appellant's  evidence  is 
the  slightest  I  ever  remember  to  have  seen  in  such 
a  case.  The  evidence  was,  that  all  the  parish  was 
covered  by  these  immemorial  payments  to  the 
amount  of  about  70/.  a  year  in  the  whole ;  the  very 
slightest  presumption  of  immemorial  payment.  To 
rebut  that,  there  is  the  taxation  of  Pope  Nicholas^ 
the  writ,  of  ad  quod  damntim,  and  inquisition 
thereon,  in  the  37th  Edward  III.,  and  the  survey  of 
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26  Henry  VIH.,  all  of  which  must  be  fo^nded  on  the  Joneis,isi6. 
grossest  error  if  this  be  a  trne  im  memorial  paymeat.  '      ^^^T^ 
The  inference  is  that  this  could  not  be  an  imme-MODus^— 
morial  payment ;  and  the  verdict  is  therefore  right,  **"***•*'"" 


*  tSSVB.- 

though  the  entries  in  this  book  Iwfd  been  improperly  dbwc*.— 
admitted.     The  conscience  of  the  Coart  then  is 
siifliciently  informed,  and  there  appears  no  good 
reason  to  grant  a  new  trial ;  and  in  my  opinKNi, 
therefore,  the  judgment  ought  to  be  affirmed. 

I  have  gone  more  at  length  into  the  case  than  And,  though 
usual,  as  the  question  is  of  great  importance  with^^^^[^^f[(^ 
reference  to  the  trial  of  cases  of  tfee  samelaature.q"*"^*?"**© 
lam  satisfied  that  the  book  called  the  Chartulary  the  Court  u 
was  properly  received  in  evidence,  and  that,  if  i^f^^JTbytfe 
were  not  so,  tfce  verdidt  is  still  right,  and  4;haft  the  other  evi- 
Ckmrt  below  wbs  therefore  justified  in  reAisiiig  toth^is'^there- 
fend  the  matter  to  another  trial.  l^trrS^o 

'^  reason  tor  ano- 

ther trial. 

Lorti  Eldon  (C.)  I  shaM  comprise  ivhat  I  have 
at  present  to  say  upon  this  case  <hi  b  narrow  <x>m- 
pass.  The  sirift  was  instituted  twelve  years  ago, 
and  the  qne^ion  is  whefther  an  issue  shall  fer  Kbe 
third  time  be  dfrectied  ;  there  being  already  one 
verdict  for  the  Appellant  establishing  the  mod«s, 
and  another  for  the  Respondent  against  the  modus. 
But  though  this  cause  has  endured  twelve  years  al- 
ready, yet,  if  'it  be  necessary,  regard  being  had  to 
the  course  of  a  'Comt  of  Equity  in  these  cases,  we 
must  subject  the  parties  to  what  we  know  belongs  • 
to  a 'third  trial 

This  was  a  bill  'filed  in  the  Court  of  Exchequer 
by  the  Vicar  of  Sturminster  Newton,  for  an  aecouift 
and  payment  of  tithes  in  kind ;  and  there  is  tbis 
singularity  in  the  case,  that  all  the  lands  in  the 
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Jane  13 j8i6.  parish,  except  £he  Common  Meads,  if  the  defence 
^^'"— *^  can  be  supported,  are  covered  with  moduses.  the 
MOD08.—      whole  of  them  amounting  to  68/.,  being' contracts 
"mubJ^bviT  for  valuable  consideration  so  long  ago  as  the  time  of 
DBvcB.—       Richard  I.,  and  that  too  exclusive  of  the  tithe  of 
corn  and  grain  ;  and  a  Jury  was  to  be  called  upon 
to  conclude  that  the  tithes  of  this  parish,  excluding 
those  of  corn  and  grain,  amounted,  in  pecuniary 
value,  in  the  time  of  Richard  I.,  to  68/.  a  year. 
We  know  what  was  the  value  of  money   at   that 
time;  and  then  consider  that  the  Rector  was  to 
have  the  tithe  of  corn  and  grain  ;  and  if  so,  I  think 
there  is  hardly  any  clergyman  who  would  not  wish 
at  this  day,  I  mean  if  there  are  no  moduses,  to  have 
the  living  of  Sturminster  Newton  ;  for  if  the  tithes 
of  that  parish  were  of  such  value  then,  what  must 
their  value  be  now  ? 

The  Defendants  however  stated  these  moduses, 
atid   that  they  were  ready  to  pay  them.     It  was 
proved  (so  it  is  stated  in  the  Judge's  notes)  that  for 
a  long  time  tithe  had  not  been  paid  for  this  farm 
qua  tithes,  but  certain  payments  in  money;  and 
that  no  tithe  in  kind  had  been  paid  during  that  pe^ 
The  rate-       ribd.    Then  the  rate  paper  was  given  in  evidence, 
w  this  view,    which   Justice  Chambre  had  refused  at  the  first 
immcmrriaf   *"*'*  *"^  ^*  ^**  Contended  that  the  only  use  that 
paymenu,or  could  be  made  of  it  was  this,  not  that  any  infer- 
so.  °°°^^*"ence  could  legally  be  drawn  from  the  whole  as  to 
any  particular  place,  but  that,  reddendo  singula  sinr 
.   gulis^  what  was  applicable  to  farm  A.  should  alone 
«r  -J       A   ^  ^^^'^  AS  to  farm  A.,  and  what  was  applicable  to 

Warden  and  «      ■       i  i    i  •  i  /•  »>  i 

Canons  of  St  farm  B.  should  alone  be  read  as  to  farm  B.,  and  so 
ris^p'ves?^^' ^"-  ^^^  ^'  appears  to  me  that  this  is  clear  evi- 
1^5.  dence  with  quite  a  different  application.     In  the 
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case  of  th6  Warden  and  Minor  Canons  of  St.  Paul's  Juneis.iaia. 
a  book  of  rates  containing  a  variety  of  payments  """"v — -^ 

TITHES*—"" 

was  produced^  and  was  taken  as  evidence  in  this  modus.— 
view,  that  it  must  be  contended  that  all  of  them  fj^^^'^^tlT 
were  customary  payments,  or  that  it  might  rationally  demce.— 
be  inferred  that  none  were  so.     The  rate-book  then  j^^ ^, 
seems  to  me  not  merely  good,  but   most  material  independent 

•  1  xi  •     •  oftheChartu- 

evidence,  upon  this  issue.  lary  sufficient 

Now  on  considering,  in  addition  to  the  rate-paper,  ^  •*'**^?  * 
the  taxation  of  Pope  Nicholas,  the  inquisition  onBquity.and 
the  writ  of  ad  quod  damnum^  and   the  survey,  !26  need"have  ^ 
Hen.  VIII;,  I  confess  I  am  surprised  that  any  issue  ^"  directed. 
at  all  should  have  been  directed,  as  I  can  now  state  . 
that  it  appears   to   me   that,  independent  of  this 
Chartulary,  there   is  demonstrative   evidence  that 
this  is  no  modus;  and  it  is  not  the  principle  of  alti»?otthe 
Court  of  Equity,  because  there  is  a  question  of  fact^^n^of^  ^ 
which  may  be  tried  by  a  Jury,   on  that  account  ?**^^^™®"' 
merely,  to  send  it  to  be  so  tried.     That  is  not  the  Nereis  a 
principle  of  a  Court  of  Equity.  ?i!rt  which 

Mr.  Justice  Chambre,  at  the  first  trial,  thought  ^■y^ti'"^ 
that  neither  the  rate-book  nor  the  Chartulary  ought  tend  it  to  be 
to  be  rcceivecl.     On  a  motion  for  a  n^w  trial  the'^ 
Court  was  of  opinion  that  the  rate-book  and  Char- 
tulary ought  to  be  received  in  evidence ;  and  it  was 
made  a  question  at  the  bar,  as  to  the  Chartulary, 
whether  the  judgment  of  the  Court  of  Exchequer 
was   merely  that  it  was  competent  or  admissible 
evidence,  or  whether  the  judgment  was,  that  it  was 
not  only  admissible,  but  that  it  ought  also  to  have 
some  effect.     If  I  were  sitting  to  decide  whether 
this  book-  was   competent  evidence,   and   were  of 
opioion  thaty  though  con]petent,  it  ought  to  have 
VOL.  IV.  2 
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jii«9iSii84tf.  no  eflfect,  I  could  never  think  of  sending  it  to  a  jury 
"^"^"^^^^^  if  tttisfied  that  the  direction  to  the  jury  ought  to  be 
ifoDca.-.T-      that,  after  looking  at  the  book,  they  were  to  thut  it 
luvBr^^Hml  ^^^  **  if  they  had  nerer  seen  it ;  and  if  there  was 
DENGS.--       any  difference  of  opinion  on  that  point  among  the 
Judges  below,  I  agree   with  the   majority  that  it 
must  have  some  effect ;  though  they  said,  very  pro- 
perly, that  they  could  not  appreciate  what  ^Eect  it 
ought  to  have  on  the  minds  of  the  Jury,  because 
that  might  depend  on  circumstances,  and  on  the  na* 
ture  and  import  of  the  whole  evidence. 
ifoiitiMterMd      Then  the  cause  was  sent  to  another  trial,  and 
of^ulty^he^y^r  ifordships  will  recollect  that  this  was  to  satisfy 
verdict  is       the  coDScicnce  of  the  Court.     I  am  of  opinion  that 

nghty  thoagh  .  •  .  *  , 

there  may  no  issue  ought  to  have  been  directed,  as  the  evi- 
milcitfriMe  m  ^^^^^  appears  to  me  completely  satisfactory  without 
the  conduct  of  any  issue*     It  is  impossible  this  could  have  been  a 

the  tnal,  that     ^  *  .        '^    .  .        .  ^r».iiT 

}8  no  good     payment  at,  and  ever  smoe,  the  time  of  Richard  1. ; 

Sg  a  nJi  *"<*  I  cannot  admit  that,  consistently  with  my  oath, 

trial  I   ought,  if  a  verdict  is  right,  ^ther  to  direct  or 

refuse  a  new  trial  by  reason  of  any  miscarriage  in 

the  conduct  of  the  previous  trial.     Speaking  in  the 

The  design  of  hearing  of  persons  on  the  other  side  of  the  bar  for 

Bqdty^often    ^^^^  ^  ^^^^  ^^®  highest  rcspcct,  I  must  say,  that 

misunder-      in  nine  cases  out  of  ten  the  object  of  these  issues 

JVtiijprnii.      is  misunderstood.     We    send    issues    oitt   of   the 

Courts  of  Equity,  and  they  proceed  upon  them  as 

they  usually  do  at  trials  at  nui-prius,  and  think 

that  sufficient  on  issues  out  of  Courts  of  Equity. 

For  instance,  in  cases  of  wills,  where  the  subject  in 

qtiestiqn  may  be  of  the  greatest  consequence,  we  send 

the  matter  for  trial  upon  an   issue,  dtoisavit  vel 

non,  iand  a  Court  of  Equity  is  not  satisfied 
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the  virill  u  proved  by  the  thtee  subscribing  witnesses.  Jomis,  isis. 
Th^  holvever*  usually  call  only  otie  witness^  who  ***-*v— *-^ 
proves  the  signing  by  the  testator^  and  the  attesta"*  modvs.^ 
tion  of  himself  and  the  others^  in   the  testator^s  *^^^^!!^^ 
presence^  leaving  it  tb  the  other  side,  if  they  think  deitcx.^ 
proper^  to  call  the  other  witnesses,  for  reasons  un<^  y^  Dobt. 
derstood  among  themselves ;  and  then  it  has  been  ^^^  ^' 
said  that  the  issue  must  be  tried  over  again,  which  j^^Jf^^  ^, 
shows  on  what  foundation  the  thing  proceeds;  and^re.   iP. 
that  issues  out  of  Courts  of  Equity  depend  on  dif-BuLN.P.  "" 
ferent  reasons^  and  lead   to  different  conclusions, 
from  those  of  issues  in  trials  between  man  and  man. 

I  beg  leave  here  again  to  mention  the  case  of  the  9  Ves.  iss. 
Warden  and  Minor  Canons  of  St.  Paul's.  An  is^ue 
was  there  directed  which  was  first  tried  in  the 
King's  Bench^  and  afterwards  in  the  Exchequer 
at  l^r.  Material  evidence  was  offered,  and  three 
Judges  were  of  opinion  that  it  ought  net  to  be  te^ 
oeiired ;  but  Baron  Graham  thought  that  it  ought, 
and  on  that  ground  they  moved  for  a  new  triaL  I 
looked  over  the  whole  of  the  proceedingSy  frotn  the 
beginning  to  the  end,  to  see  whether  the  ve^dict  ought 
I0  have  been  difierent  if  the  evidence  bad  bCeil  re*' 
oeited ;  for  it  would  be  curious  if  you  were  to  send 
a  case  for  trial  to  give  ail  opportunity  for  ndfnittifig 
evidence,  when^  if  that  evidence  were  tak^n,  and  a 
dtfierevt  verdict  given  in  consequence,  your  con- 
science would  not  thereby  be  satisfied  but  dissatis* 
fied^  I  declared  my  opinion  that  Baron  Orahim 
was  righly  and  the  other  Judges  wrong :  but  i  fur* 
ther  said,  that,  even  if  the  evidence  hod  been  re* 
delved^  it  ought  not  to  have  produced  a  dMeravt 

22 
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Jaoei3,i8i6.-verdict:  and  that,  if  a  different  verdict  had  been 


^— N ' 

TITHES. 


■^^^^  given, .  I  .would  have  granted  a  new  trial-     Such 


MODUS.—       being  my  opinion,  I  could  not  grant  a  new  trial 
fssuB.— EviT  merely  because  evidence  had  been  rejected,  which, 
DEUCE.—       if  received,  ought  to  have  made  no  diffeaence  in  the. 
Though  on      Conclusion.     That  however  does  not  rest  merely  on 
thetnalof  ao  my  opinion )  but  on  that  of  this  House,  well  as- 

issueoutof        .II-  1  t     '  *     *•         • 

Equity,  evi-    sisted  at  the  time  when  that  case  came  before  it  on 

dencehasbeen  ^^j^^\ 

rejected  which  *PP^*- 

ought  to  have      This   House   then   having   so   determined   that, 

ifthe  Court  is  though  evidence  had  been  rejected  which  ought  to 
£he  wdictts  ^*^®  ^^"^  received,  yet  if  you  were  satisfied  on^  all 
right,  and  the  evidence,  that,  if  that  evidence  which  was  re- 
the  rejected  jccted  had  been  admitted,  the  verdict  ought  still  to 
hle'^adinitted  ^^^®  been  the  same,  you  ought  not  to  send  the 
it  ought  not  matter  to  another  trial. — Such  being  the  opinion 
ducedl^  ^^d  judgment  of  this  House  in  that  case,  it  is  diffi- 
^™?^^®^*^j|  culd  to  say  that,  in  this  case,  merely  because  some 
not  grant  a  evidence  may  have  been  received  which  ought  not 
mere^be-  ^^  ^ave  been  admitted,  though  the  verdict  is  good 
cause  of  the    upon  the  rcst  of  the  evidence  independent  of  that 

rejection  of        -^  .  * 

evidence  evidence  which  ought,  as  is  contended,  to  have  been 
to^havebeen  rejected  ;  that,  in  this  case  so  put,  you  ought  tor 
admitted.  grant  a  new  trial. '  My  own  opinion  clearly  is,  that 
MM^iL*  this  verdict  is  good  upon  the  rest  of  the  evidence, 
ciple,  though  and  that  therefore,  even  upon  the.  supposition  that 

evidence  has  '  ■■       .  j  ,       f  .  ,  .       , 

been  admitted  this  disputed  evidence  has  been  improperly  received, 
"^^hirA  no  new  trial  ought  to  be  granted, 
rejecte^  if  Then  have  the  entries  in  this  book  been  properly 
good  upon  received  in  evidence  ?  It  has  been  said  that  even 
deoce*  Ae  *^^  endowment  itself,  if  it  bad  been  produced,  ought 
Court  will  not  not  to  have  been  received.  Not  received,  my  Lords! 
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By  what  evidence  can  you  negative  such  an  issue  June  is, i8i€u 
M  this  ?     We  produce  i^eneral  evidence  of  the  value  ^""""v— — ^ 
oF  the  lands,  and  show  that  the  value  of  the  whole  modus.^ 
lands  was  not  equal   to  your  alleged  tenth  at  the  J^ue^^^vTT 
time   of  Richard  I.     On  what  principle  was  theoENCE.— 

lfE\y  TRIAL 

taxation  of  Pope  Nicholas  received  ?  On  what  P^in-       ^  j^^^^* 
ciple  the  inquisition  in  the  37th  of  Edward  III.  ?  trial,  merely 
On  what  principle  the  survey  in  26  Henry  VIII.  ?  evidence  had 
On  what,  but  this,  that,  from  the  nature  of  such  ^"^^^^gj**' 
issues,  they  noust  be  met  by  this  general  evidence  to  liave  been 
of  value,  and  that  evidence  is  demonstrative  t^hat^heendw- 
the  payment  in  this  case  could  not  be  a  real  modus  ;  ment  itself 
because,  upon  that  supposition,  your  tenth  must  be  i^n  good  eyi- 
of  greater  value  than  that  tenth  and  the  other  nine  ^*"^®' 
parts  together,  which  is  impossible. 

Then  as  to  the  custody  in  which  the  book  was  Custody  pro- 
found)  it  is  the  natural  and  proper  custody  for  such  ^^' 
a  book ;  for^  as  to  this  purpose,  it  is  the  custody  of 
the  Abbey  of  Glastonbury.     I  do  not  trouble  your 
Lordships  about  the  question,  whether  the  Judge 
was  right  in  saying  that  this  entry  was  contempora- 
neous with  the  endowment.     The  entry  appears  to  The  entries  in 
be  a   transcript  of  the  original    instrument,   and,  ^^reproi^ri7 
within  the  scope  and  principle  of  all  the  authorities,  ^^^.'^i"®^*^^  . 
ought  to  be  received  as  evidence*     The  result  is  on  that  ground 
clear,  and  on  this  ground  alone  the  new  trial  might  triS  might  be 
be  refused  ;  and  I  should  have  thought  it  unneces-refused. 
sary  to  touch  upon  the  other  parts  of  the  case,  had 
it  not  appeared  to  me  in  the  course  of  the  argument, 
that  notions  were  entertained  respecting  the  func- 
tions   of  a   Court  of   Equity,   which    rendered    it 
proper  not  to  dispose  of  this  case  without  taking 
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JoM  18,  i»i6.oare.  that  your  Lordships*  decision,  if  it  should  rest 
*^  '    ^         on  this  pointy  should  not  prejudice  the  other  points 

TITHES*—  •       ^. 

MODva«—      m  the  cause. 

BAirnBss. — 

I86UE. — EVI- 
DENCE.— Appeal  dismissed,  and  the  order  complained  of 

the  new  tml  ^ 

^^^"''^  Afsnt  for  AppoUanis,  Vandbbsbh, 

Agent  fov  RespoQdenl»  Forsjtsr,  Cooke,  wd  Fmeb. 


ENGLAND. 

ERROR,  FROM  TH£  COURT  OF  UNO's  BENCH. 

Benson — Plaintiff  in  Error. 
White — Defendant  in  Error. 

May  17, 1816.  AcrioN  by  indorsee  of  a  bill  of  eiLchaoge  against  the  ao- 

^'— V— ^      ceptor. — Declaration  states  in  first  count,  that  payment 

^lA  ^  »•>        waa  demanded  at  the  place  wberc^  the  bill  was  made  pay^ 

S»o»^~"         ftble,  without  averring  that  payment  was  refused;  and, 

after  other  counts,  declaration  states  in  conclusion,  that 

the  acceptor  bad  not  paid  apy  of  the  sums  in  the  dedara- 

tioi)  mentioned.    Judgment  entered  up  generally  on  the 

whole  of  the  declaration,  and  error  brought  for  want  of 

averment  in  the  fifst  count  of  a  re/iisal  to  pay.     Held  to 

be  no  error  in  this  case,  and  Jucwment  q^rmad.*--(Vid. 

Butterworth  v.  Le  De^penser,  S  Maule.  Sel.  150.) 


Action.  Jl  ms  y^f^  g^  action  brought  in  the  Court  of  King's 

Bench  by  the  Defendant  in  error,  as  indorsee  of  a 
bill  of  exchange,  for  the  sum  of  500/.,  to  recover 
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against  the  Plaintiff  in  error,  as  the  acceptor  thereof,  MaTi7,idi0. 
the  amount  of  the  said  Bill  of  Exchange.  ^"-^ v--*-^ 

The  first  count  of  the  declaration  stated,  that  one  change.-—* 
John  Thompson,  on  January  1,  1814,  drew  the***^®^* 
bill  in  question  on  the  Plaintiff  in  error,  payable 
nine  months  after  date,  to  the  order  of  the  drawer  ; 
that  the  Plaintiff  in  error  accepted  the  bill,  payable  at 
the  house  of  Butler  Brothers,  Esq.  Broad-Street, 
London.  It  then  averred  that  John  Thompson,  the 
drawer,  indorsed  the  bill  to  the  Defendant  in  error, 
and  delivered  the  same  so  indorsed  to  the  Defendant 
in  error,  and  that,  by  reason  of  the  premises,  and 
by  force  of  the  usage  and  custom  of  merchants,  the 
Plaintiff  in  error  becaoie  liable  to  pay  to  the  De- 
fendant in  error  the  money  in  the  paid  bill  speciBed, 
according  to  the  tenor  and  effect  of  the  said  bill  of 
exchange,  and  of  his  ^aid  acceptance  thereof,  and 
of  the  said  indorsement  so  made  thereon  as  afore- 
said, and  a  promise  to  pay  the  same  according  to 
the  tenor  and  effect  of  said  bill  of  exchange,  and  of 
,his  said  acceptance  thereof,  and  of  the  said  indorse- 
ment thereon  as  aforesaid.  It  then  averred  that 
afterwards^  and  wben^  the  said  bill  of  exchange  be- 
came due  and  payable  ^cqprding  to  the  tenor  and 
effect  thereof,  to  wit,  on  the  fourth  of  April,  in  the 
year  aforesaid,  the  said  bill  of  exchange,  so  ac- 
cepted and  indorsed  as  aforesaid^  was  shown  and  pre- 
sented for  payment  at  the  place  where  the  same  was. 
made  payable  as  foresaid,  and  payment  thereof  was 
then  and  there  demanded,  without  averring  that  pay- 
ment was  refusedj  according  to  the  tenor  and  effect 
of  the  said  bill  of  exchange,  and  of  the  said  accept- 
ance thereof,  and  of  the  said  indorsement  so  made 
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Judgment. 


Errors. 


Ma7i7&i8io.thereon  as  aforesaid.  And,  after  other  counts,  the 
conclusion  of  the  declaration  stated,  that  the  Plain- 
tiff in  error  had  not  paid  any  of  the  sums  of  money 
in  the  declaration  mentioned. 

.  The  Defendant  in  error  obtained,  and  entered  up, 
a  general  judgment  on  the  whole  declaration.  On 
this  judgment  the  Plaintiff  in  error  brought  his  writ 
of  error,  and  assigned,  in  addition  to  the  common 
errors,  the  following  special  errors: — 1st,  That  it 
was  stated  and  alleged  that  the  bill  of  exqhange,  in 
the  first  count  mentioned,  was,  by  and  according  to 
the  tenor  of  the  acceptance  thereof,  made  payable  at 
a  particular  place,  namely,  the  house  or  shop  of 
Butler  Brothers,  Esq.  in  Broad  Street;  and  yet 
it  is  not  averred  that  payment  thereof  was  ever  re- 
fused at  the  said  house  or  shop  of  the  said  Butler 
Brothers,  or  by  the  said  Butler  Brothers,  or  by  the 
Plaintiff  in  error.  2dly,  That  when  a  bill  of  ex- 
change is  accepted  payable  at  a  particular  place,  the 
acceptor  cannot  by  law  be  sued  or  made  liable, 
unless  such  bill  be  presented  at  the  place  where  it 
is  made  payable^  and  payment  thereof  be  refused  at 
such  place  ;  yet  that  it  was  stated  in  the  first  count 
that  the  bill  of  exchange  therein  mentioned  was  ac- 
cepted payable  at  a  particular  place,  and  that  the 
same  was  indorsed  to  the  Defendant  in  error,  after 
such  acceptance,  whereby  he  must  by  law  be  deemed 
to  have  adopted  such  qualified  acceptance,  and  bound 
himself  to  the  terms  thereof;  yet  it  was  not  stated 
that  payment  of  the  bill  was  ever  refused  at  the 
place  where  it  was  made  payable.  3dly,  That  where 
a  previous  demand  and  a  previous  refusal  are  neces- 
sary before  a  cpmpletc  cause  of  action  can  accrue,  a 
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mere  demand  without  a  refusal  cannot  by  law  giveMayir^iaidf. 

OP  create  a  cause  of  action  ;  and  although,,  in  order  "^"^ ' 

to  afford  and  give  a  complete  cause  of  aqjtion  against  chakoe.^' 
the  Plaintiff  in  error,  in  respect  of  the  said  bill  of  ^*^*' 
exchange,  a  refusal  of  payment  of  the  said  bill  of 
exchange  at  the  place  where  the  same  was  made 
payable  was  essential,  there  was  no  averment  that 
the  bill  of  exchange  in  question  was  refused  payment 
at  the  place  where  it  was  made  payable,  or  by  the 
persons  to  whom  it  was  made  payable,  or  by  the 
Plaintiff  in  error. — ^The  Defendant  in  error  replied 
that  there  was  no  error. 

Mr.   Barrow  for  Plaintiff  in  error;  Mr.  Fol- 
jambe  for  Defendant  in  error. 

The  reasons  given  for  reversing  the  judgment  were 
these : — 

1st,  That  although  a  person  is  not  bound  to  re- Reasonsforre- 
ceive  a  bill  of  exchange,  accepted  payable  at  a  par-J„^|n\^® 
ticular  place,  or  by  particular  persons,  other  than 
the  drawee  of  such  bill ;  yet  if  he  does  so  receive 
it,  he  adopts  such  special  acceptance  as  part  of  the 
contract,  and  is  bound  by  all  the  consequences  of 
such  special  acceptance ;  and  that  the  Defendant  in 
error  having  taken  the  bill  in  question  with  such 
special  acceptance  was  bound  by  it. 

2dly,  That  the  drawee  of  a  bill  of  exchange  is 
not  bound  to  accept  it  generally  :  he  may  restrict  his 
acceptance;  and  by  accepting  it  payable  at  the 
house  or  shop  of  a  particular  person  or  particular 
persons^  he  refuses  to  accept  it  generally,  so  as  to 
make  himself  liable  to  pay  it  anywhere,  but  engrafts 
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May  17, 1816.  upon  it  a»  t  condition,  precedent  to  his  being  called 

'^■~*^^'"''*^  upon  to  pay  it,  that  it  shall  be  presented  for  pay- 

cHAvoB^—     nent  at  the  place  where  it  is  so  made  payable,  and 

BRKOB.  1^  refnaed  payment  at  such  place,  or  by  the  persona 

by  whom  it  is   made  payable.     And  the  person 

taking  a  bill  with  such  special  acceptance  is  bonnd 

to  present  it  for  payment  at  the  place  where  it  is  so 

.made  payable,  and  to  aver  and  prove  that  he  had 

done  so,  and  that  payment  was  refused  before  he 

can  mie  the  accepton 

3dly,  That  the  practice  of  accepting  bills  pay« 
able  at  a  banking-house,  or  at  some  particular 
place,  or  by  some  persons  other  than  the  drawees, 
has  of  late  years  become  almost  universal.  That 
it  is  a  great  convenience  to  both  holder  and  ac- 
ceptor: to  the  holder,  because,  by  having  a  bill 
mede  payable  at  a  house  of  besiness,  he  is  certain 
.  of  finding  some  person  who  will  give  him  an  an- 
awer  whether  the  bill  be  paid  or  not,  without  be- 
ing under  the*  necessity  of  calling  firec)uently ;  and 
to  the  acceptor,  because  it  facilitates  the  keeping 
accounts,  and  if  he  should-  have  occasion  to  leave 
his  residence,  hts  acceptance  may  be  paid  in  his  ab- 
sence. 

4thiy,  That  in  cases  of  such  special  acceptances 
it  is  almost  uniformly  the  fact  that  they  are  made 
payable  by  the  acceptors'  bankers  or  agents,  and 
that  consequently  there  must  be  a  refusal  by  such 
bankers  or  agents  to  pay  the  bill,  before  the  ac- 
ceptor can  be  called  upon.  The  averment  that  a 
demand  was  made  does  not  necessarily  imply  a  re- 
fusaL  The  party  may  not  wait  to  receive  an  answer. 
Suppose  the  case,  which  vc^y  frequently  happens^ 
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that  a  man  has  nearly  or  entirely  overdrawn  his  ac-Mayi7»i8i#. 
count  at  his  banker's,  and  a  bill  accepted  by  him,  ^      >^— ^ 

*  'f  '  BILL  OF  M- 

and  made  payable  at  such  bankers*,  is  presented  for  chaii«sw-« 
payment,  some  time  roust  be  allowed  for  the  cash  ^"°*' 
clerk  to  consult  the  principals  whether  they  will 
boBOur  the  acceptance.  Bat  the  person  presenting 
the  bill  does  not  think  proper  to  wait.  In  this  case 
there  would  be  a  demand,  but  no  refusal ;  because 
the  bankers  might  think  proper,  notwithstanding 
the  acceptors'  account  was  overdrawn,  to  give  him 
further  credit.  And  yet  such  a  case  would  come 
entirely  within  the  averments  of  the  present  decla- 
ration, which  merely  avers  a  demand^  but  no  re- 
fusal. Again,  payment  of  the  bill  might  be  de- 
manded of  a  person  who  had  no  authority  to  give 
an  answer.  It  would  leave  it  in  the  power  of  a 
malevolent  man  to  blast  the  credit  of  a  merchant 
by  merely  demanding  payment  without  waiting  for 
an  answer.  And  as  the  Plaintiff  is  not  bound  to 
prove  more  than  he  states  in  pleading,  the  party 
under  the  declaration  in  this  count  need  only  prove 
the  demand,  and  it  opens  a  door  to  fraud,  by  allow* 
ing  a  person  to  swear  only  to  the  latter. 

5thly,  Because  it  would  be  a  most  serious  griev* 
ance,  if  the  acceptor  of  a  bill  of  exchange,  who  has 
accepted  it  payable  at  a  particular  place,  and  on  the 
faith  of  its  being  presented  for  payment,  when  due, 
at  such  place,  should  have  left  funds  at  that  parti- 
enlar  place* to  pay  it,  and  may  have  lef^  his  resi- 
dence on  business,  might  be  arrested,  at  any  place, 
at  any  distance  from  home,  and  at  a  time  when  he 
might  not  have  any  funds  about  him  to  take  up  such 
bill. 
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May  17»  1816.     6thly,  Because,  where  a  party  is  only  liable  oh 
^^"'•'^v—^''  the  default  of  another,  there  must  be  an  actual  de- 
exckangb;-*  fftult  by  a  refusal*  by  that  other  person  to  do  the  act 
ERKOK.  required,  before  the  party  can  be  called  upon  to 

make  good  such  default ;  but  it  does  not  appear  that 
there  wa»  any  default  by  Butjer  Brothers,  at  whose 
house  the  bill  in  question  was  made  payable.     And 
the  Plaintiff  in  error  was  not  liable  to  be  sued, 
unless  there  was  a  refusal  to  pay  the  bill  in  ques- 
tion, by  or  at  the  house  of  Butler  Brothers. 
Reasons  for        It  was  not  thought  necessary  to  hear  the  De- 
i^m^Dt!**^  fendant  in  error's  counsel,  but  the  reasons  given  in 
Vid.  Batters  the  casc  for  aflSrmtng  the  judgment  were  these : — 
Desoenser,         1st,  That  the  first  couut  of  the  said  declaration 
15a"*' ^'*   does  state  and  aver  that,  at  the  time  when  the  bill 
of  exchange  became  due  and  payable,  it  was  shown 
and  presented  for  payment  at  the  place  at  which 
the  same  was  made  payable,  and  payment  thereof 
was   then   and   there   demanded  according  to  the 
tenor  and  efiect  of  the  said  bill  of  exchange,  and  of 
^         the  acceptance  thereof  and  the  indorsement  thereon  ; 
and  the  conclusion  of  the   said  declaration   states 
that  the  said  Plaintiff  in  error  hath  not  paid  any  of 
the  sums  of  money  in  the  said  deelanatian  men- 
tioned, and  consequently  that  he  has  not  paid  the 
bill  according  to  his  promise  and  undertaking. 

!2dly.  That  it  is  not  necessary  to  aver  that  any  re-^ 
fusal  to  pay  the  bill  was  made  by  the  persons  at 
whose  house  or  shop  the  "same  was  made  payable, 
because  the  acceptance  of  the  Plaintiff  in  error  did 
not  impose  upon  such  .pers6ns  any  legal  obligation 
to  pay  the  said  bill ;  and  that  the  tenor  of  the  ac- 
ceptance is  not  that  the  persons  at  whose  house  or 
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shop  the  bill  was  made  payable  would  pay  the  same^  Maj  17, 18I6. 
but  that  the  Plainti£f  in  error  would  himself  pay  the  ^""""^'^ — ^ 
amount  of  the  bill  at  that  house  or  shop.  cbakoe.^" 

I  EEROK. 

Judgment  affirmed^  with  1 34/,  costs.  May  ir.isitf. 

Ju(%aieiit. 

Agent  for  Plaintiff  in  error,       Barrow. 

Agents  for  Defendant  in  error.  White  and  Downes. 


SCOTLAND. 

APPEAL  FROM  THE  COURT  OF  SESSION. 

HiGGiNs — Appellant. 

Livingstone  and  others — Respondents. 

Certain  of  the  trustees  under  an  act  of  parliament  for  April  4, 1814. 
making  a  road,  the  fund  provided  by  the  act  being  neither  ^^J  ^'  ^®^^' 
sufficient  nor  available  for  the  object  until  the  completion  ^■^■"v^ 
of  the  road,  raise  money  on  their  personal  credit  to  carry  boadteus- 
on  the  work,  and  afterwards  bring  an  action  against  the  J|^^'^"bi- 
other  trustees  who  had  attended  any  of  the  meetings  for  ^^^^ 
payment  .6f  an  equal  proportion  each  of  the  whole  expense  ' 

of  the  road,  or  at  least  for  a  proportion  of  the  expense  au«* 
thorized  at  the  meeting  or  meetm^  which  they  attended. 
Held  at  first  by  the  C^urt  of  Session  that  the  mere  fact  of 
presence  at  meetings  did  constitute  a  primd  facie  ground 
of  personal  liability,  and  that  the  onus  lay  on  the  Defenders 
to  show,  if  they  could,  facts  and  circumstances  exempting 
them  from  that  personal  liabilihr.  But  on  an  appeal  to, 
and  a  remit  by,  the  House  of  Lords,  held  that  the  mere 
fact  of  presence  at  meetings  did  not  constitute  a  primd 
facie  ground  pf  personal  liability,  and  that  the  onus  lay 
upon  the  Pursuers  to  show  acts  beyond  mere  attendance 
done  by  the  Defenders  to  render  them  personally  liable ; 
and  therefore  the  defences  of  those  trustees,  against  whom 


S01I4L  LIABI< 
LITT. 
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April  ^  1814.  nothing  was  alk^  and  t»roved  <xo8pt  the  mere  fiu^t  of 
Jalj  1, 1816.  presence  at  meetings  were  sustained ;  out  as  to  those  trus* 
'^— V— — ^  tees  who  signed  contracts,  they  were  held  personally  liable 
ROAi»  Tuv-  for  a  nropoition  of  the  expense  of  such  contracts  as  ^ty 
«.-_«-«-        signed;  and  this  judgment  affirmed  in  Dom.  Proc. 

Dicenie  Lord  Eldon,  Ki.)  That  when  trustees  confined  them- 
selves to  the  act  of  parliament  and  the  application  of  the 
parliamentary  fiinds,  they  were  not  personally  liable ;  but 
that  this  also  rested  on  strong  pritidpiei  that  as  the  trus- 
tees must  know  whether  there  are  funds  to  carry  on  the 
work,  when  they  contract  with  those  who  do  not  know, 
they  shall  be  considered  as  representing  dbat  there  are 
fiinda,  and  shall  be  bound  to  provide  mnds  to  pay  the 
contractors* 


Roadacty  XN  179^^  811  act  of  parliament  was  passed  for 
making  a  new  road  from  Edinburgh  to  Glasgow,  by 
Bathgate  and  Airdrie,  and  the  principal  proprietors 
of  land  in  those  parishes  of  the  counties,  of  Lin- 
lithgow and  Lanark,  through  which  the  road  was 
to  pMi,  together  with  the  provosts  or  chief  magis- 
trates of  the  cities  of  Edinburgh,  Glasgow,  and 
Burgh  of  Linlithgow^  and  sheri&  depute  o(  the 
counties  of  Linliihgoiv,  Lanark,  and  Edinburgh, 
were  nominated  trustees  for  carrying  the  act  ffito 
execution*  The  trustees  were  authorized  to  hold 
their  first  meeting  on  the  first  Suturday  of  June 
l7Q!lf  and  half  yearly  meetings,  at  which  all  orders 
for  issuing  or  borrowing  money^  for  assigning  the 
tolls  tn  security,  and  for  erecting  side  bars,  were  to 
be  given.  The  trustees,  or  any  five  or  more  of  them, 
or  persona  af>pointed  by  any  five  or  more  of  them, 
were  empowered  to  levy  certain  tolls  and  duties* 
Sobscripdooi  Some  proprietors  more'  immediately  interested  in 
^^'  Che  ob^NA  of  the  iatbMl  subscribed  a  sum  ii(S6so^.^ 
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towards  carrying  it  into  ezecutian;  of  which  sum,  April  4»tsi4. 
after  the  expenses  of  obtaining  the  act  of  parlia-  ,  ^  '_^\ 
ment  had  been  defrayed,  3000/.  remained  appHca-  boad  no*- 
hie  to  the  purposes  of  the  road,  and  the  trustees  ^|^2|]^^^^^][]^ 
were  empowered  to  raise  this  money  from  the  sub-  ^^'^' 
scribers,  their  heirs,  executors,  and  administrators  ; 
the  same  to  be  paid  out  of,  and  until  paid  to  remain 
a  lien  upon,  the  tolls  and  duties.    The  trustees  were  ^^'^^^^^f^ 
also  empowered  to  borrow  10,000^  on  the  security  ^^eeuAtf  of 
of  the  tolls ;  to  enter  into  contracts  for  making  and  ^^  ^'' 
repairing  the  road,  and  to  assign  the  proper  powers 
and  a  proportion  of  the  tolls  to  the  oontractors. 
Private  parties  were  to  be   recompensed  for  the 
ground  taken  for  the  road,  out  of  the  tolls  or  the 
money  borrowed  on  the  credit  thereof;   and  the 
money  raised  by  toll,  and  borrowed  as  aforesaid,  was 
to  be  applied  first,  in  defraying  the  charges  of  ob- 
taining the  act ;  then  in  defraying  the  expenses  of 
erecting  toll-houses  and  turnpike  gates,  and  of  col- 
lecting the  tolls,  of  repairing  the  roads,  and  of  ma-' 
nagement ;  after  which  the  money  was  to  be  applied 
in  paying  the  interest  of  the  debt,  and  extinction  of 
the  principal,  &c. 

From  previous  estimates  it  had  been  concluded 
that  the  sum  of  3650/.  subscribed,  and  the  lOfiOOl. 
to  be  borrowed,  would  have  been  adequate  to  the 
object  But  this  conclusion  turned  out  to  be  erro-Twoocbet 
neous,  and  two  other  acta  were  passed,  the  one  in  ^/j^ 
1795>  the  other  in  1798,  by  which  the  trustees  were 
empowered  to  raise  an  additional  sum  of  30,000/. 
on  the  credit  of  the  tolls,  and  the  expense  erf*  the 
road  when  oompleled  amouttied  to  39/400/. 

Sevecal  meetings  were  held  under  the  act,  andMeetinpand 
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Apiii  4»  1814.  committees  were  appointed  to  contract  for  making 

i^^'^^^^'j  bridges  and  parts  of  the  road,  and  contracts  were 

ROADTRvs-     accordingly  entered  into,  which  were  afterwards  ap- 

sSlruABi.  P'^ved  and  ratified  by  general  meetings.     The  first 

LiTT.  tangible    fund   for  carrying   these  operations  into 

effect  was  the  money  surbscribed,  there  being  no  tolls 

on  which  money  could  be  borrowed,  until  the  road 

Appellant's     should  be  completed.   The  Appellant's  constituents, 

tibeuii^u«s    who  were  the  trustees  chiefly  interested,  then  obtained 

S  m"tSr  *  cash-credit  from  the  Bank  of  Scotland  for  2000/., 

roMl,proTide  for  which  they  granted  a  bond,  binding  themselves 

^^'tdoQ^.   ^  ^'  not  only  as  trustees,  but  also  each  of  us  for  our- 

^^  selves,  bind  and  oblige  us  conjunctly  and  several^ 

'My,  our  heirs,  executors,  and  i  successors  whom* 

<^  soever,  to  content  and  pay,  &c.**    Additional  sums 

were  borrowed  by  the  Appellant*s  constituents  from 

individuals,  to  whom  they  granted  bonds,  by  which 

**  they  bound  and  obliged  themselves,  conjunctly  and 

«  severally,  their  heirs,  executors,  and   successors 

"  whatsoever,  to  content  and  repay  the  same  **  to  the 

Tolls  asngntd  lenders.     From  these  funds  the  road  contractors,  and 

to  them  in  ...  i  'ii  i 

security.  proprietors  whose  grounds  were  occupied  or  damaged, 
were  paid,  and  the  Appellant's  constituents,  on  pay- 
ment of  the  subscriptions  and  the  advance  of  these 
sums,  were,  from  time  to  time,  declared  creditors  on 
the  tolls  by  regular  meetings  of  the  trustees. 

Cootracts.  The  committees  appointed  by  the  body  of  the 

trustees,  upon  entering  into  contracts'  with  road- 
makers,  masons,  &c.,  bound  themselves  only  as  trus- 
tees, while  the  contractors  bound  themselves^  their 
heirs,  executors,  successors,  and  representatives,  as 
in  the  contract  with  one  Creelman,  who  was  made 
*'  to  bind  and  oblige  himself,  his  heirs,  executors. 


ON  APPEALS  AND  WRITS  OF  ERROR.  345 

"  successors,  and   representatives   whatsoever,"    to  April  4,  isu. 
complete  the  road,  &c.,  while  the  committee  "  bound  J"'y^>^^^^-^ 
*^  and  obliged  themselves,  and  the  whole  other  trus-BoADTRus- 
"  tees  upon  the  said  road,  to  make  payment,  &c/'      ^^Tl^lw- 

When  the  road  was  completed,  the  Appellant's  utt. 
constituents,  who  had  advanced,  for  the  purposes  of 
the  trust,  the  money  borrowed  on  their  own  personal 
credit,  paid  up  the  balances  due  to  the  contractors, 
land-owners,   and  others,  who  had  claims  against 
the  trusteed,  taking  from  these  persons  assignments 
of  their  claims,  and  then  conveyed  the  whole  to  the 
Appellant,  who,  in  their  behalf,  raised  an  action  in  1798.  Action, 
the  Court  of  Session  against  all  the  other  trustees  dbe^tniueln^ 
whose  names  appeared  in  the  minutes  of  the  proceed- J^^^" 
ings  as  having  attended  any  of  the  meetings,  con-  moDey,again$t 
eluding  to  have  it  found  that  the  other  trustees  were  Sw^ilho h^^ 
bound  to  relieve  the  Appellant's  constituents  of  a  «tteudedm6et- 

-I    ,  ,1  n    t  1  -  ingj,  for  their 

proportion  of  the  whole  expense  ot  the  road ;  and  proportion  of 
should  be  decerned  to  make  payment  of  1000/.  each,  ^^  *»P«»^ 
or  such  sum  as  should  be  found  to  be  the  propor- 
tion, &c.     The  object  of  the  action  was  to  have  all  Object  of  the 
the  trustees,  who  had  attended  any  of  the  meetings,  *^^^°' 
found  personally  liable  with  their  whole  fortunes  for 
a  proportion  of  the  whole  expense,  or  at  least  for  a 
proportion  of  the  expense  of  the  contracts,   &c., 
authorized,  approved,  or  in  any  way  sanctioned,  at 
such  meeting  or  meetings  as  each  had  attended,  and 
so  liable,  per  capita^  or  each   for  an   equal  part, 
without  distinction  as  to  their  acts,  or  the  interest 
they  had  in  the  concern. 

The  cause  came  before  Lord  Craig  (Ordinary) 
on  Feb.  14,  1798,  who  ordered  memorials,  and 
reported  the  cause  to  the  Court.    The  Court,  on 

VOL,  IV.  2  a 


346  CASES  IN  THE  HOUSE  OF  LORDS 

April  4, 1814.  Nov.  15,  1799,  appointed  counsel  to  be  heard  in 
^^Jj^fj^^  their  presence ;  and,  before  hearing,  appointed  the 
ROADTKus-  pursuers  to  give  in  a  special  condescendence  of  the 
sowIlTiaw.  g>'o""ds  ©n  which  they  meant  to  support  their 
LiTY.  claims  against  the  different  Defenders,  tc^ether  vrith 

if  the^om  ^^P*®*  of  the  obligatory  clauses  in  the  contracbi,  and 
Nov.  1799,  the  bonds  for  the  money  borrowed^  The  Cowrt,  on 
PuwuemV  ^Dec.  12,  1799f  ptronounced  the  following  inter- 
state,iDacon-iQgutor :  **  The  Lords  bavins  heard  the  counsel  for 

descendeDce,  .  i  »         • 

their  pt>and8  ''  the  parties,  resumed  consideration  of  the  cause, 
D^^T*  1799  "  ^"^  advised  the  same,  they  find  it  proved  by  the 
ineerlocut<n%  ' "  minutes  referred  to,  that  the  trustees  assembled  at 
l^mlS'^  "  meetings   held   under  the  act  of  parliament  for 
made  the  tni»-<c  making  the  road  in  question^  a{^inted  commit- 
n\\y  imUe.      ^'  tees  of  their  number,  with  power  to  enter  into  con^ 
'^  tracts   and   agreements  relative  thereto^  in  con«> 
<<  sequence  of  which,  and  of  the  contracts  and  agree- 
^^  ments  thus  entered  ipto,^  a   great  expense  was 
'^  incurred,  which  made  it  necessary  t6  borrow  con* 
^'  siderable  sums  of  money  upon  the  credit  of  the 
**•  tolls,  and  upon  the  private  credit  of  the  Pursuers'  . 
^^  funds ;  that  the  Pursuers  are  entitled  to  a  proper- 
^^  tional  relief  from '  the   other   trustees,  called  as 
"  Defenders  in  this  action,  who  were  members  of 
these  meetings,  and  as  such  either  gave  their  con- 
currence in  appointing  committees  with  power  to 
contract  as  aforesaid,  or  afterwards  homologated 
^'  and  approved  of  those  contracts  and  agreements 
*^  entered  into  for  carrying  the  said  resolutions  of 
"  the  said   general   meetings   into  execution,   and 
"  remit  to  the  Lord  Ordini^y  to  proceed  accord- 
"  ingly/' 
May  14, 1800.     The  cause  having  come  back  to  die  Lord  Ordi>- 


ti 
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narvi  his  Lordship  ordained  each  of  the  Defenders  April 4,  I8ji4. 

.  .1  J  J  .L  -*•      1      July  1,1816. 

to  state,  in  a  special  condescendence,  the  particular        \^_    j 

circuoistances  by  which  he  alleged  he  did  not  &11eoaotjius« 

under  the  findings  of  the  interlocutor  of  the  Court.  ^^'^^^^ 

Before  any  further  proceedings  below,  the  cause  was  ''"^• 

appealed,  and  on  June  26,  IBOa,  the  House  of  Lords  ^^„^™; 

made  the  following;  order : — "  It  is  ordered  and  ^^^' 

**  adjudged  by  the  Lords  Spiritual  and  Temporal,  in  Orderof  the 

'*  Parliament  assembled,  that  the  cause  be  remitted  ^^^^^ 

"  back  to  the  Court  of  Session  to  review  the  inter-  itemit. 

'<  locutors  complained  of,  of  Dec.  1 2, 1 799$  ftnd  Feb. 

<'  18,  1800,  generally,  and  to  find  from  which  of 

'^  the  Defenders,  and  in  respect  of  what  particular 

'^  sums  as  to  each  of  them,  the  Pursuers,  and  which 

^^  of  them,  are  entitled  to  proportional  relief,  and  by 

^'reason  of  what  acts  each  such  Defender  became 

^  personally  liable,  and  in  what  snms  the  Defenders 

'^  are  respectively  liable  to  contribute  to  such  relief; 

^'  and  it  is  further  ordered  and  adjudged,  that  the 

"  ^nteriocutor  rf  the  Lord   Ordinary  of  May  14, 

^  1800,  be,  and  the  same  is  hereby,  reversed." 

The  state  of  the  case,  under  these  judgments.  State  of  the 
appears  to  have  been  this  ;  that  the  Court  oT  Session  these  judg- 
at  first  thought  that  the  circumstance  of  presence  at™®"^- 
a   meeting  was  primd  facie  evidence  of  personal 
liability,  and  that  the  onus  lay  on  eacir  particular 
Defender  to  show,  if  he  could,  facts  and  circum- 
stances exempting  him  ;  but  that  the  House  of  Lords^ 
on  the  contrary,  thought  that  mere  presence  was  not 
primd  facie  evidence  of  personal  liability,  and  that 
the  onus  lay  on  the  Pursuers  to  show  other  facts  and  . 
circumstances   by   which   each    of    the   Defenders 
ineurred  that  liability. 

2'a  2    • 
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April  4^  18U.  The  Lord  Ordinary,  to  whom  it.  was  remitted  to 
,"  ^  \  ^Pply  ^'^  judgment  of  the  House  of  Lords,  accord- 

KOAD  T^uB-  ingly  ordered  special  condescendences  to  be  given 
soNALUABi-  ^"'  *^y  ^^  Pursuers,  against  each  Defender.  By 
LiTY.  consent  of  the  parties  eight  of  the  cases  were  selected^ 

the  decision  of  which,  it  was  hoped,  would  govern 
the  rest,  and  in   these  cases  the  condescendences 
Distinction  in  ^^ere  givcu  in.     Sir  Alexander  Livingstone,  and  Mr. 
Livingstone     Hamilton  ofWcstport,  had  not  only  attended  meet- 
andlfamilton.jjjgg^   but  had  been   members  of  committees,  and 
signed  some  contracts  for  making  parts  of  the  road 
and  building  bridges,  and  also  references  with  land- 
owners, to  settle  the  compensation  for  ground  taken 
for  the  purposes  of  the  road  ;  in  which  they  bound 
themselves,  their  heirs  and  successors,  to  pay  the 
suii)s  that  should  be  awarded. 
LordPoikem-      Lord  Polkemmet's  name  was   inserted    in   the 
and  cases  of    minutes  as  having  attended  two  meetings,  which 
dwite-^ere*"  **^^horized   some   works,  approved   of  others,  and 
presence  at     agreed  to  references.     His  property  lay  chiefly  in 

mee  ings.  ^^^   jj^^^    ^j.  ^    ^-^^j    ^^^j  ^    ^^j^   thoUgh    On    pubUc 

grounds  he  did  not  oppose  the  objects  of  this  trust, 
he  took  no  active  part  in  promoting  them.  He 
attended  one  meeting  for  the  purpose  of  supporting 
a  proposition  that  the  road  should  be  carried  along 
the  north  side  of  a  certain  bog,  instead  of  the  south 
side,  he  having  understood  that  the  former  line 
would  be  more  beneficial  to  the  public;  but  the 
south  line  was  ultimately  preferred.  His  design,  in 
attending  the  other  meeting,  was  to  represent 
against  what  he  conceived  to  be  an  improper  prac- 
tice adopted  by  the  trustees,  of  demanding  toll  from 
those  who  merely  crossed  their  new  road.     Sir  Wil- 
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liara  CunQingham,  Mr.  Hamilton  Colt,  Mr.  Bucha- April  4,  I814. 
nan  of  Ardinconnel^  and.  the  father  of  Mr.  Nisbet  .       ' 
of  Cairnhill  (Mr.  Nisbet,  being,  it  was  contended,  boad  trus- 
liable  as  representing  his  father),  had  merely  attended  soNAruAw- 
a  meeting  or  meetings  where  committees  were  ap-""- 
pointed  to  contract,  and  contracts  approved.     Mr.  Russel's  case. 
Russel,  of  Andrew's  Yards^  had  gone  to  the  door  of 
Che  room  where  a  meeting  was  holding,  to  speak  to 
one  of  the  trustees  on  a  matter  of  private  business  ; 
and  being  seen  at  the  door,  a  trustee  proposed  that 
his  name  should  be  put  down  as  having  attended, 
upon  which,  without  entering  the  room,  he  stated 
that  he  did  not  mean   to  attend,  and  had  never 
attended  any  of  the  meetings.     His.  name,  however, 
was  inserted  in  the  minutes,  and  this  was  the  only 
ground  of  personal  liability  as  to  him. 

After  answers,  &c.  the  Lord  Ordinary  reported  the  interlocutor, 
cause  to  the  Court ;  and  the  Court,  on  Nov.  13,1 807,  ^'*'''  ^^'  ^^^' 
pronounced  an  interlocutor,  **  finding  that  no  acts 
^^  had  been  condescended  upon  sufficient  to  render 
"  the   Defenders  liable."      On   advising    petitions  interlocutor, 
against  this  interlocutor,  with  answers,  the  Court  xh?,^  who 
altered  their  previous  interlocutor  so  far  as  to  "  find^^^  *^°" 

*  .   .  •^        tracts  are  so 

'^  that  Sir  Alexander  Livingstone,  and  Mr.  Hamilton  far  personally 
"  of  Westport,  were  personally  liable,  in  relief  to  the  to  thosrwho* 
"  Pursuers,  for  such  contracts  or  deeds  as  they  seve-^f'e^y*^'®"^- 

II         •  1     «  *•      1  »      -r^  ed  meetings. 

"  rally  signed,  but  to  no  further  extent.  From 
these  interlocutors  the  Appellant,  Higgins,  brought 
his  appeal  against  Sir  Alexander  Livingstone,  and 
Hamilton  of  Westport,  in  so  far  as  they  had  not 
been  found  liable  to  the  extent  of  the  demand  made 
by  the  Appellant,  and  against  the  rest  generally. 
For  the  Appellant,  Higgins,  it  was  contended  that 
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April  4, 1814.  the  trustees  must  have  known  that  the  only  tangible 
"  ^  '  \  fund  was  the  3000/L  subscribed,  and  that  no  money 
EOA»TRo»*  could  be  borrowed  on  the  credit  of  the  tolls  until 
^^^Li^Xi'  ^^^  ^^^  should  be  completed^  and  the  expense  in* 
UTT.  curredy  and  that  no  contractor  would  undertake  any 

of  the  operations  on  that  security ;  that^  under  these 
circumstances^  it  was  optional  to  every  person  to 
accept  the  trust  or  not ;  that  such  as  accepted  might 
have  kept  clear  of  individual  responsibility  by  pay* 
ing  the  contractors  and  land-owners  with  money  bor* 
rowed  on  the  credit  of  the  tolls  according  to  the  act, 
or,  if  this  could  not  be  done,  by  giving  up  the  trust ; 
that  the  trustees  did,  in  fact,  occupy  the  ground^  lay 
open  inclosures,  and  enter  into  contracts,  knowing 
that  no  money  could  then  be  borrowed  on  the  credit 
of  the  tolls,  and  without  any  stipulation  that  the  land* 
owners  and  contractors  should  accept  the  security  of 
the  future  tolls  for  their  payment ;  and  that,  there- 
fore, the  trustees  themselves  became  personally 
liable,  and  each  of  tliem  liable  for  an  equal  propor- 
tion of  the  whole  expense,  or  at  least  of  that  which 
he  authorized  by  attendance  at  meetings  where  the 
undertakings  were  ordered,  in  consequence  of  which 
the  expense  was  incurred ;  that  many  of  the  opera- 
tions had  been  sanctioned  by  the  trustees  before  any 
money  was  borrowed  on  the  individual  credit  of  the 
Appellant's  constituents ;  and,  that  on  the  same  prin- 
ciple on  which  Livingstone,  and  Hamilton  of  West- 
port,  who  had,  as  members  of  committees,  signed 
obligations,  were  personally  liable,  the  great  body  of 
trustees  who  appointed  the  committees,  and  sane-* 
tioned  their  proceedings,  ought  also  to  be  (Ksrsonally 
liable,  because  the  Mandatory,  acting  within  the 
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liftiita  of  his  instructions^  and  having  his  acts  sane-  April  4,  isu. 
tiooed  by  the  Mandant,  cannot  be  individually  J»'y^>  ^^^-^ 
liable  without  the  right  of  recourse  against  the  Man-  road  tru». 

dant*  TEBS.-PEB- 

The  following   reasons,  taken  from  the  case  of  lity. 
Buchanan  of  Ardinoonnel,  are  a  summary  of  the 
arguments  £>r  the  Respondents. 

1st,  The  Respondent  did  not  bind  himself  in  any 
written  instrument  to  pay  a  share  of  the  expense  of 
making  the  road  in  question  i  and  neither  in  virtue  of 
the  act  which  they  obtained,  nor  of  any  general* 
principle,  were  the  Appellant's  constituents,  or 
others,  entitled  to  impose  any  personal  liability  upon 
the  Respondent. 

2d,  When  the  Appellant's  constituents  originally 
expended  their  money  in  making  the  road  in  ques- 
tion, they  did  not  act  under  the  belief  that  the  Re** 
apondent  .was  bound  by  law  or  contract  to  relieve 
them  out  of  his  private  property. 

8d,  The  only  pretext  in  virtue  of  which  the  Ap- 
pellant's constituents  claimed  to  be  relieved  by  the 
Respondent  is  merely  this,  that  he  attended  three 
road*meeting8.  But  that  circumstance  certainly 
cannot  prove  that  he  attended  in  any  other  character 
than  as  a  trustee,  or  bound  himself  personally,  and 
his  heirs  and  executors^  to  do  any  thing  not  sanc- 
tioned by  the  act  of  parliament  under  which  the 
meeting  was  held.  The  deeds  of  the  majority  might 
bind  him  as  a  trustee,  but  not  as  an  individual,  and 
there  is  no  evidence  that  he  bound  hiniself  in  this 
last  character. 

4th,  The  meetings^  attended  by  the  Respondent, 
acted  merely  in  an  official  capacity,  as  trustees  under 
a  turnpike  act.     Abundance  of  funds  for  the  cxecu- 
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April  4y  1814.  tion  of  the  project,  ftuthocized  by  the  turnpike  act  in 
July  1,1816.  qu^tion,  were  put  into  the  hands  of  thi«  and  other 
BOAD  TEus-  meetings  by  the  Appellant*s  constitnents^  who  were 
TEES.— PEA-   interested  in  forwarding  the  work ;  and  the  meetings^ 

80HAL  LIAEI-  -  ,     ,        ,  i-  ,  ,  i 

ifiTT.  or  general  body  of  trustees,  acted  properly,  when 

they  lent  the  sanction  of  the  authority  del^ated  to 
them  by  the  legislaturei  for  the  purpose  of  carrying 
iato  effect  an  useful  public  work.  By  giving  their 
sanction  to  the  lawful  operations  of  the  Appellant's 
constituents,  the  general  body  of  trustees  could  incur 
no  personal  responsibility.  The  meetings  sanc- 
tioned contracts  and  other  transactions  merely  in  the 
character  of  trustees.  The  Appellant's  constituents 
were  the  only  parties  who  bound  their  heirs  and 
executors  in  any  transaction. 

5th,  The  demand  is  most  unreasonable,  that  the 
Respondent  shall  repay  to  the  Appellant's  constitu- 
ents a.  share  of  the  expense  of  passing  the  turnpike 
acts,  and  which  just  amounts  to  a  demand  that,  after 
they  voluntarily  subscribed  sums  for  a  public  pur- 
pose upon  the  security  of  tolls,  the  money  shall  be 
,  repaid  by  their  neighbours  instead  of  themselves. 

6th,  Were  this  action  of  the  Appellant's  to  be 
attended  with  success,  it  would  prove  nearly  impos- 
sible to  find  trustees  to  execute  any  turnpike  act, 
and  nearly  the  whole  of  the  landed  proprietors  in 
Scotland,  or  their  descendants,  would  find  themselves 
involved  in  the  most  perplexing  and  intricate  law- 
suits about  questions  similar  to  the  present. 

It  was  questioned  at  the  bar,  though  the  point 
was  not  much  insisted  on,  as  both  parties  had  admit- 
ted the  evidence  below,  whether  the  mere  circum- 
stance of  a  trustee's  name  appearing  on  the  minute 
book^  in  the  list  of  those  stated  to  be  present,  was. 
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of  itself,  legal  evidence  of  his  having  been  actually  April  4, 1814. 
present,  as  the  name  might  have  been  inserted  by  ZL^L.^^ 
mistake.      As   to   Livingstone,  and   Hamilton   ofROADTRvs- 
Westport,  who  had  lodged  a  cross  appeal,  it  was  JJ^Tu^^. 
contended  for  them  that  they  ought  to  have  been  ex-  "ty. 
empted  on  the  same  principle,  on  which  the  other  De- 
fenders had  been  found  not  to  be  individually  liable ; 
for  a  member  of  a  committee,  acting  as  such,  bound 
not  himself  but  his  constitueiits,  who  authorized  him 
to  act ;  and,  if  the  great  body  of  the  trustees  were  not 
individually  lisible,  it  followed  of  necessity  that  those 
ought  to  be  exempt  who  acted  under  their  appoint- 
ment and  by  their  authority. 

The  cB9e  of  Horsleyv.Bellj  (n.)  1  Bro.Ch.  Ca.  101. 
was  cited  at  the  bar  for  the  Appellant,  in  which  the 
commissioners  under  an  act  of  parliament  for  carry- 
ing on  a  navigation,  as  it  was  called,  at  Thirsk,  in 
Yorkshire,  were  held  personally  liable  for  orders 
which  they  had  not  signed.  But  it  was  answered  that, 
in  that  case,  there  was  an  unqualified  personal  order, 
that  it  was  a  case  of  personal  profit  to  the  commis- 
sioners, and  that  all  the  commissioners  had  signed 
some  orders  probably  recognising  the  rest 

Sir  S.  Ramilly  and  Mr.  Abercrombie  for  the 
Appellant;  Mr.  Adam  and  Mr.  Leach  for  the 
Respondents. 

Lord  EldoTit  C.  (after  stating  the  previous  pro-  juW  1,  isie. 
ceedings).     When  the  cause  came  first  before  this^"*^^^*' 
House,  it  was  attended  by  two  noble  lords  (Roslynf 
and  Alvanley)   since  dead,  who  felt  this  to   be  a 
matter  of  infinite  importance,  and  found  it  very  dif- 


XOA0XBU«- 
TEES. — PEJl- 
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J^ly  1, 1816.  ficult  to  say  that  a  trustee,  by  the  mere  act  of  going 
into  the  room  at  the  time  ivfaen  a  meeting  wa$  held 
there^  should  be  personally  liable  for  all  that  was 
done  at  that  meeting ;  and  even  that,  if  the  meeting 
homologated  or, sanctioned  the  proceedings  of  pre* 
viou's  meetings,  and  matters  arising  out  of  them,  he, 
because  he  happened  to  be  present  at  that  meeting, 
should  be  personally  liable  for  the  whole.  I  might 
mention  one  or  two  instances,  connected  with  these 
proceedings,  to  enable  your  Lordships  the  better  to 
sift  that  principle,  and  judge  of  the  extent  of  its 
operation.  Suppose  a  man,  nominated  a  trustee  in 
the  act  of  parliament^  had  gone,  as  Russei  did,  into 
the  room,  or  to  the  door  of  the  room,  to  ask  for  a 
friend,  and  had  been  seen,  and  his  name  put  down» 
as  the  clerk  puts  down  the  name  of  a  peer  attend^ 
ing  whether  he  votes  or  not,  he  would  be  personally 
liable  for  all  the  proceedings  though  he  took  no 
part  in  them.  And  so  in  the  cascT  of  a  magistrate 
of  a  burgh,  nominated  a  trustee  during  his  office,  if 
he  had  gone  into  the  room  at  the  time  of  holding  a 
meeting,  only  one  day  before  the  end  of  his  year  of 
office,  though  he  went  for  no  other  purpose  than  to 
inquire  about  the  health  of  a  friend,  he  would  be  in 
like  manner  personally  liable. 

No  case  decided  in  this  country  applicable  to  the 

Horeley  V.      present  has  been  found,  except  that  of  HorsUy  v. 

^lili.t'^  Belk*  C.  C.  Feb.  Q,   1778,  of  which  I  have  been 

*  The  case,  as  stated  in  1  Bro.  Ch.  Ca.  (n.),  101,  was  this.  Bill 
filed  by  Plaintiff,  the  undertaker  of  a  navigation  at  Thirsk,  in 
Yorkshh^,  against  the  commiasioners  (named  in  the  act  of  par- 
liament for  carrying  it  on)  who  had  signed  the  sereral  orders. 
Three  question^  were  agitated  at  the  bar :  1st,  Whether  the  De- 
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fornished  with  an  accurate  note  by  my  friend  (Mr.  July  i,  i8id. 

Cowper)  who  siU  near  me.     On  the  authority  of  '      ^ "^ 

one  noble  Lord,  that  case  was  not  very  satisfactorily  tcb8.'*-^er« 
decided.      But  if  it  i«  to  be  understood  io  this^J^""^"- 
limited  sense,,  that  the  commissioners  in  that  case  Duke  of 
were  personally  liable,  not  only  as  to  orders  which  i  S^lchjZa. 
they  signed,   but  also  as   to  those  orders  which,  loi.  > 
t;hough  they  did  not  sign  them,  they  recognised  by 
other  orders  which  they  did  actually  sign ;  that  is 
different  from   attaching   personal  liability  to   the 
mere  circumstance  of  presence  at  meetings  or  going 
into  the  room. 

As  to  the  general  liability  of  parliamentary  trus* 
tees,  if  I  were  to  give  an  opinion,  I  would  say  that 
when  persons  act  under  a  parliamentary  trust,  and 
state  themselves  as  so  acting,  they  are  not  to  be  held 
personally  liable.  But  this  also,  I  think,  rests  on  Wbenparli»- 
strong  principle,  that  as  the  trustees  must  know™"*^^^g^ 
whether  there  are  funds  to  answer  the  purpose,  they,  ^p^^  whether 

111        "^    there  arefunds, 

when  they  contract  with  others  who  do  not  know,  contract  with 
act  as  if  representing  that  they  had  a  fund  applica^      *  "^     ^ 

fendants  were  personally  liable,  they  contending  that  they  were 
exercUIi^  a  public  trust,  and  that  the  credit  was  given  to  the 
undertaking  itself,  and  not  personally  to  them,  and  that  the 
remedy  was  therefore  in  rem  ;  2d,  Whether  all  who  had  been  pre- 
sent at  any  of  the  meetings,  and  bad  signed  some,  but  not  all  the 
orders,  were  liable  as  to  all  the  orders,  or  only  as  to  those  which 
they  had  respectively  signed :  Sd»  Whether  the  Plaintiff  was 
right  in  filing  his  bill  in  this  Court,  or  his  remedy  was  merely  at 
common  law.  Ashurt  and  Gould,  justices,  and  the  Lord  Chan- 
cellor, giving  their  reasons  seriatim  (for  which  see  Brown),  held 
the  affirmative  of  all  these  propositions.  Decree  affirmed  in  D. 
p.,  March  23,  17S7. 
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My  li  XBi6.  ble  to  the  object,  and  are  then  personally  bound  to 
''■"^*'^''       '  provide  fiiods  to  pay  the  contractors. 
TSE8.— PE&-        When  this  case  was  here  before,  the  House  must 
wrr"'^"'  ^*^®  '^^'^  ^^  opinion  that  the  mere  circumstance  of 
notknowy       prcscncc  at  a  meeting  of  trustees  did  not  subject 
▼idTftiDds^^^  those  so  attending  as  individuals  to  contribution,  or 
pay  the  con-   payment  of  the  tradesmen  ;  for  the  feet  of  presence 
was  then  before  the  House,  by  means  of  the  minutes 
and  names  put  down,  as  fully  as  it  could,  in  this  case, 
be  brought  under  your  Lordships*  view :  and  the 
House  could  never  have  thought  proper  to  remit  the 
cause,  if  the  Lords  had  been  of  opinion  that  mere 
presence  at  meetings  did  subject  the  trustees  to  per- 
sonal liability.     And  then,  when  one  considers  the 
difference  between  giving  orders  for  the  execution  x>f 
any  particular  work,  and  the  feet  of  a  person  merely 
coming  into  the  room  while  a  meeting  on  the  subject 
of  the  trust  is  there  held,  it  would  be  going  a  great 
way  to  say  that  a  person,  so  coming  in,  should  be 
personally  liable  for  every  thing  done  at  the  meeting. 
A  person  may  come  in  for  the  purpose  of  stating  his 
opinion  upon  a  particular  point,  as  Lord  Polkemmet 
did  with  respect  to  the  question  whether  the  line  of 
road  should  be  carried  along  the  north  side,  or  along 
the  south  side,  of  a  certain  swamp  or  bog;  and  having 
given  his  opinion  on  that  point,  he  leaves  the  room  : 
and  then,  when  he  is  no  longer  present,  for  the  mi- 
nutes do  not  distinguish  between  those  who  con- 
tinued present  and  those  who  went  away^  certain 
contracts  are  made  at  that  meeting  ;  and  if,  merely 
because  the  meeting  gave  its  authority  to  these  con- 
tracts, he  is  to  be  held  personally  responsible,  it  is 
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one  of  the  hardest  doctrines  that  can  belong  to  theJuly  i,  18I6. 
execution  of  a  public  trust  of  this  kind.  '      ^       ' 

*  ROAD  TEUS- 

Then  this  House  made  the  following  order:  ^^  ItTEss^-PEB- 
"  is  ordered  and  adjudged  by  the  Lords  Spiritual  JJ^''"^'' 
^*  and  Temporal,  in  Parliament  assembled,  that  the  Jane  fld,i809. 
^'  cause  be  remitted  back  to  the  Court  of  Session  to    ™*' 
'^  review  the  interlocutors  complained  of,  of  Dec.  12, 
"  J  799,  and  Feb.  18,  1800,  generally,  and  to  find 
'^  from  which  of  the  Defenders,  and  in  respect  of 
^*  what  particular  sums  as  to  each  of  them,  the  Pur- 
'^  suers,  and   which  of  them,  are  entitled  to  pro* 
'*  portional  relief,  and  by  reason  of  what  acts  each 
**  such  Defender  became  personally  liable,  and  in 
**  what  sums  the  Defeuders  are  respectively  person- 
'^  ally  liable  to  contribute  to  such  relief."  When  the 
House  made  this  order  it  was  perfectly  cognizant  of 
the  minutes,  and  if  the  House  had  meant  to  hold  that, 
because  A.  B.  and  C.  were  at  such  meetings,  and  at 
such  periods,  that  was  sufficient  to  fix  them  person- 
ally, the  House  should  have  said  so  at  the  time,  and 
not  have  sent  the  cause  back  again  to  the  Court  of 
Session,  as  the  minutes  were  then  before  the  House. 

I  would  here  observe  that  even  at  these  Scotch 
meetings,  where  they  have  larger  powers  than  are 
given  in  this  country,  though,  if  the  trustees  confine 
themselves  to  the  act  of  pigrliament,  and  the  applica- 
tion of  the  funds  provided  under  the  act,  they  are  enti- 
tled by  a  majority  to  bind  the  rest ;  yet,  if  they  enter 
upon  the  consideration  of  whatdoes  not  strictly  belong 
to  the  execution  of  their  duty  as  trustees,  the  ma- 
jority cannot  bind  the  others  ;  and  then,  if  the  ma- 
joritycontract,  before  they  can  bind  the  minority  they 
must  show  certain  acts  of  homologation  or  approba- 
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July  1^  i8ia.  tion,  by  which  each  is — not  made  liable  in  the  exe^ 
^""""^^'^■^  cution  of  the  troit*--but  personally  pledged. 
TBE«.-«PB»-        Now  the  manner  in  which  the  remit  has  been 
aoMALtiABi-  uppiied  is  this.     The  Lord  Ordinary,   to   whom 
the  cause  was  remitted  by  the  Court  of  Session, 
to  give  effect  to  the  judgment  of  the  House  of 
"    '  Lords,  appointed  the  Appellant  to  state  iq  separate 

condescendences  the  facts,  in  virtue  of  which  each 
of  the  Respondents  was  alleged  to  be  liable, 
and  the  extent  of  the  liability.  Condescendences 
were  accordingly  given  in,  and  the  acts,  in  virtue 
of  which  the  personal  liability  was  incurred  by 
each,  and  the  extent  of  that  liability  were  stated  ; 
and,  as  to  this  second  point,  the  Appellanfs 
constituents  persisted  in  maintarning  that  each 
trustee  who  approved  of  any  part  of  the  road, 
was  liable  for  a  proportion  of  the  expense  of  the  whole 
road.  This  was  wonderfully  large.  But  they  say 
this.  You  knew  that,  though  the  road  was  allotted  into 
parts  or  districts  for  the  facility  of  contracting,  the 
whole  road  under  the  trust  was  tnily  and  in  fact  only 
one  road ;  and  therefore,  when  you  authorized  the  ex-* 
pense  of  a  part,  you  authorized  the  expense  for  the 
whole.  It  would  be  difficult  however  to  bind  any 
person  by  such  reasoning  as  this.  And  then  they 
contended  that  each  of  the  Respondents  was  liable 
for  a  proportion  of  the  expense  of  every  undertak- 
ing, of  which,  as  a  member  of  a  meeting  or  other- 
wise, he  had  authorized  the  performance. 
^an*°T°**"  Sir  Alexander  Livingstone  was  at  a  variety  of 
which  the  Re- meetings,  was  a  member  of  committees,  and  signed 
wmdS^ed  <>(x^tract*«  Lord  Polkemmet  was  present  at  two 
aii^^iT""  ^^^'•K'*  which,  among  other  acts,  authorized  a  com-* 
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mittee  to  contract  for  one  division  of  road,  approved  jaiy  i,  18I6. 
of  a  contract  for  another,  and  entered  into  refer-  v ^ 

....  ,  .  t  1     ROAD  TEUS- 

ences,  by  which  a  great  expense  was  incurred,  and,  tees.— per- 
the  number    present  being  given,    his  share  was  ^•'^^  "^"*" 
assigned.     There  is  a  very  able  paper  on  the  part  of 
Lord  Polkemmet,  and  it  represents  his  ignorance  of 
the  expenditure ;  that  in  attending  the  meetings  he 
had  two  particular  objects  in  view,  and  left  them 
when  these  were  disposed  of;  that  the  meetings 
were  distant  a  year  and  a  half  from  each  other ;  that 
he  took  no  part  in  the  business  beyond  the  particu- 
lars mentioned;  and  that  the  demand  was  a  surprise     " 
upon  him.     Sir  William  Cunningham  was  present 
at  two  meetings :  Mr.  Buchanan  was  present  at 
three  meetings ;  and  as  to  him  they  relied  upon  an 
answer  written  by  him  to  a  letter  from  their  agent, 
which  he  however  sufficiently  explains. 

Now,  without  troubling  your  Lordships  with  a 
further  statement  of  particulars,  the  result  is  that, 
with  the  exception  of  the  casea  of  Hamilton  of 
Westport,  and  Sir  Alexander  Livingstone,  the  cir- 
cumstance from  which  the  liability  is  contended  for 
is,  that  the  parties  were  present  at  certain  meetings ; 
and  the  case  of  Nisbet  is  remarkable  as  he  was  said 
to  be  liable  as  representing  his  ancestor,  because 
that  ancestor  was  present  at  a  meeting. 

Then  the  question  here,  as  I  take  it,  is  this ;  whe- 
ther, when  you  consider  your  own  remit,  it  is  possi- 
ble to  say  that  this  last  judgment  of  the  Court  of 
Session  has  miscarried.  It  is  one  thing  to  say  that 
I  shall  content  myself  with  a  condesc^dence,  al- 
leging the  mere  fact  of  presence,  and  another 
thing  to  say  that,  at  such  meetings,  A.  B.  and  C. 
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July  1, 1816.  took  such  parts,  with  a  view  not  to  subject  them  on 
^"""^^'-'"^  account  of  mere  presence,  which  appears  to  have 

ROAD  TBUS-  .  .  .  * 

TEES.— PER-    been  negatived  by  the  remit,  but  in  consequence  of 
80NAL  LiARi-  gQ||,g  ^^^^  Jqjj^  jjy  thcm.     Aud  though  presence  is 

not  primd  J^ade  sufficient,  if  it  had  been  shown  that 
a  trustee  was  there,  and  had  done  so  and  so,  as  in  the 
case  of  Sir  Alexander  Livingstone,  that  would  have 
met  the  idea  of  your  Lordships.  But  I  cannot  think 
that  the  meaning  of  the  House  was,  that  the  cir- 
cumstance of  mere  presence  at  a  meeting  or  meet- 
ings  should  make  a  trustee  personally  liable. 
NoT.iSyisor.     After  further  considering  the  case,  the  first  judg- 
appeaiedfrom.  ment  was  this.     ^^  On  report  of  Lord  Craig,  having 
'^  advised  the  memorial  for  the  Pursuer,  with  the 
^^  counter  memorial  for  John  Hamilton  Colt,  Esq. 
'^  and  whole  cause,  together  with  the  remit  from  the 
**  House  of  Lords,  the  Lords  find  that  no  acts  have 
**  been  condescended  upon  sufficient  to  render  John 
*^  Hamilton  Colt  liable  in  payment  of  the  sums 
'^  demanded,  or  in  relief  to  the  Pursuers  ;  therefore 
^'  recall  their  interlocutors  of  Dec.  ]  2, 1 799,  and  Feb. 
^'  1 8,  1 800,  appealed  from  ;  sustain  the  defences  ^ 
^^  pleaded  for  the  said  John  Hamilton  Colt;  assoilzie 
'^  him  from  the  conclusion  of  the  action,  and  decern, 
'^  and   find   no  expenses   due;    appoint  the  con- 
^'  descendences,  answers,  replies,  and  duplies  given 
'Mn  before  the  Lord  Ordinc^ry  to  be  withdrawn  from 
'^  process,  and  make  no  part  of  the  proceedings.'* 
A  similar  interlocutor  was  pronounced  in  the  case  of 
each  and  every  of  the  Defenders.     A  petition  was 
presented   by  the  Appellant,  complaining  of  the 
interlocutor  as  applicable  to  the  case  of  Sir  Thomas 
Livingstone,  one  pf  the  Defenders,  ii)  which  the 
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merits  of  the  cause  were  fully  ai^ed ;  and  short  July  u  isi6. 
petitions  were  presented  against  the  other  Defend-  ^"■'"^•'-— ^ 
ers,   referring  to  the  argameot  contained  in  thatTSBs.— pbr- 
against  Sir  Thomas  Livingstone.  ^^^  '''^"' 

Upon  advising  these  petitions,  with  answers,  theMarchs^isos. 
following  interlocutor  was  pronounced  of  this  date  UppnMfrom. 
'*  The  Lords  having  resumed  consideration  of  this 
^^  petition,  and  advised  the  same,  with  the  answers 
^^  thereto  for  Sir  Thomas  Livingstone,  and  the  com- 
**  mon  agent  in  the  ranking  of  Sir  Alexander  Living- 
*^  stone,  his  father's  creditors ;  and  having  also  re- 
^^  sumed  consideration  of  the  several  j^titions  for  the 
'*  Pursuer  against  Sir  William  Augustus  Cunyngham, 
*'  the  Honourable  William  Baillie  of  Polkemmet, 
^'  John  Hamilton  Colt,  William  Hamilton,  Andrew 
^'  Buchanan^  George  More  Nisbet,  Defenders,  alter 
'^  their  interlocutors  reclaimed  against,  in  so  far  as 
^  to  find  that  the  deceased  Sir  Alexander  Livingstone 
'^  was  personally  liable,  and  that  the  said  William 
*^  Hamilton  is  also  personally  liable  in  payment  of 
'*  the  sums  demanded,  and  in  relief  to  the  Pursuer 

for  the  expense  of  such  contracts  or  deeds  as  they 
'^  severally  signed,  but  to  no  further  extent ;  and  to 

that  extent  they  find  the  Pursuer  entitled  to  have 
"  decreet  cogmtionis  causa  against  Sir  Thomas 
**  Livingstone,  and  remit  to  the  Lord  Ordinary  to 
f<  proceed  accordingly  ;  but  quoad  ultra  adhere  to 
*'  «aid  interlocutor,  and  refuse  the  prayer  of  the  seve- 
'^  ral  petitions  against  these  two  Defenders  ;  and  as 
<^  to  the  whole  of  the  other  Defenders  above  named, 
**  the  Lords  adhere  to  their  interlocutors  reclaimed 
^*  against,  and  refuse  the  prayer  of  the  respective 
*•  petitions,  &c.'* 

vou  IV.  2  B 
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July  i,  idi6.      Now  it  appears  to  me  that  this  judgment  pro- 
^""""^^^""^  ceeded  on  this  principle ;  that,  if  you  state  in  your 

ROADTRUS-  11  i  t 

TITS.— PER-  condescendence  and  prove  no  more  than  the  mere 
LiTY.*^  ''*^"'"  coming  into  the  room,  or  presence  at  a  meeting,  that 
is  not  sufficient  to  render  a  trustee  personally  liable : 
but,  on  the  other  hand,  if  ihey  made  themselves 
parties  to  the  contracts,  so  as  to  pledge  themselves 
personally  to  the  other  parties  with  whom  they  con- 
tracted, or  so  as  to  be  considered  as  between  them- 
selves and  those  with  whom  they  so  contracted,  as 
undertaking  that  there  was  a  fund  sufficient  to 
answer  the  purpose,  that  then  they  were  individually 
liable :  and  that  accounts  for  the  distinction  made 
between  the  cases  of  Sir  Alexander  Livingstone  and 
Hamilton  of  Westport,  and  the  others :  and  then 
the  personal  liability  of  these  two  must  proceed,  not 
on  the  circumstance  of  presence  at  the  meetings,  but 
on  the  acts  and  deeds  done  by  them,  the  contracts 
which  they  executed,  and  the  evidence  that  they 
The  mere  fact  Concurred.     As  to  the  others,  nothing  was  alleged 

mwdSM^noV  ^"^  ^^®  ^^^^  ^^*  ^^  ^^^^^  g^iog  ^^^^  the  room  while 
safficicnt  to    the  meetings  were  held,  and  by  the  former  judgment 
trustees  per-    of  this  House  that  was  considered  as  not  sufficient  to 
aonally  liable:  j^jj^ j  ^jj^  parties  personally.   And  to  be  sure,  nothing 
could  be  harder  than  that  Russel,  who  went  into  the 
room,  or  to  the  door  of  the  room,  while  a  meeting 
was  holding,  merely  to  ask  for  a  friend,  should  be 
personally  liable  for  any  contract  there  entered  into ; 
or  harder  than  that  if  a  person  in  ofiice  went,  once 
during  the  year  of  his  ofiice,  into  a  room  where  a 
meeting  was  holding,  he  should^  on  the  mere  evi- 
dence of  these  minutes  that  he  was  present,  be  con- 
sidered as  therefore  personally  liable. 
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This  does  not  break  in  at  all  on  the  principle  that  July  i,i8i6. 
they  might  be  liable  personally  if  they  hotnoloeated  ^— -^v-— ^ 

^  '^  *  ^  ^  ROAD  TRU8* 

what  had  been  done.     But  the  condescendences  and  tbu.— pir* 
case  carry  it  no  farther  than  mere  presence  at  meet-  m^"*  "^*'* 
ings. 

I  propose,  therefor^,  that  the  interlocutors  com- 
plained of  be  affirmed  generally  as  they  stand. 

Judgment  of  the  Court  below  affirmed. 

Agent  for  Appellant,   Campbell. 

Agents  for  Respondents,  Spoitiswoodb  and  Robertson. 


SCOTLAND. 

APPEAL   FROM  THE   COURT  OP   SESSION. 

MAVhEi-^ Appellant. 
MAVhB-^Respandent. 

Submission  and  decreet  arbitral  in  1782  between  A.  and  B ;  i^ril  9, 
the  latter  talcing  burden  upon  him  for  his  son  C,  a  minor,  ™*y  ^^»  ^8 16. 
whose  interest  was  concerned.     B.  dies  in  1789,  and  C,  '^'""^v— *-^ 
comes  of  a^  in  1794,  and  does  various  acts  under  the  dbcribt  ar^ 
decreet  arbitral,  believing  it  to  be  a  band  fide  submission  /^^j^^j^x 
and  award.    In  1809,  C.  discovers  the  uncorrected  scroll  ^^^  valid  as 
of  the  submission,  and  letters  of  one  of  the  arbiters,  from  such,  if 
which  it  appears  that  the  arbiters  had  not  been  left  to  the  vsbd  as  a 
free  exercise  oftheir  own  judgment  on  the  matters  referred  ^i-oak  por  a 
to  them,  but  had  been  bound  down  by  a  previous  agree-  ^foN  of^a 
mentor  compromise  between  the  parties}  so  that  the  trans*  dipf^rent 
action  was  in  reality  an  agreement  to  becarried  into  execu-  vaturb. 
tion  under  the  colour  of  an  award.    Held  by  the  House 
of  Lords,  reversing  the  judgment  of  the  Court  of  Session, 

2B2 


X  HE  estates  of  Pan  mure  having  been  forfeited  to 
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Aoril  g,,  that,  under  these  circumstances,  and  upon  this  evidence^ 

May  lOy  18 16.     the  transaction  was  not  a  valid  decreet  arbitrali  nor  binding 
^"■~>^"-  "*      as  such  upon  C. 

DBCRBBT  AK- 

BITRAL  • 

(award),  ^ 

vot  valid  as 

SUCH, IF 
USED  AS  A 

TRANSAc-'*  ^  ^^^  Crown  in  1 7 1 5,  by  the  attainder  of  James,  then 
TICK  OP  A      Earl  of  Panmure,  and  brought  to  sale,  were  pur- 

DIPFEREirr 

NATURE.        chased  by  the  York  Building  Company ;  and  that 
Leasetofthe  Company,  on  April  23,  1724,  executed  a  lease  for 
4>arkaofPaYi-  ninety-nine  years,  of  the  house  and  parks  of  Pan- 
Brechln^       mure,  to  the  Countess  of  Panmure,  widow  of  Earl 
James,  and  her  assignees  whatsc>ever,  at  100/.  yearly 
rent ;  and  a  lease,  of  the  same  date,  of  the  mansion- 
house  and  parks  of  Brechin  to  Mr.  Harry  Maule^ 
brother  and  next  heir  of  Earl    James,  and  to  his 
assignees  whatsoever,  for  ninety-nine  years  from  the 
time  of  his  entry,  which  was  declared  to  be  at  the 
determination  of  the   said  Countess  of  Panmure's 
life-rent  of  the  subjects,  for  50/.  yearly  rent. 
Entail  of  the       In  1730,  Sir  Harry  Maule,  with  the  concurrence 
KdHcand      ^^  ^^^  ^^^^  William'  and  John,  executed  a  strict 
Ballumbic,     entail  of  the  estate  of  Kelly;  and   the   son  Wil- 
liam,  of  the  same  date,  executed  an  entail  of  the 
estate  of  Ballumbie,  to  which  he  was  then  entitled 
in  possession,  to  the  same  series  of  heirs  ;  and  also 
granted  an   obligation  to  employ  a  sum  of  QOOO/. 
sterling  in  the  purchase  of  lands,  to  be  settled  ac- 
cording to  the  provisions  of  the  entail,  in  consider- 
ation of  a  bond  for  10,000/.  which  had  been  granted 
by  the  late  Earl  of  Panmure  to  the  Countess  pre- 
vious to  his  forfeiture,  to  which  he,  William,  had 
acquired  right.     The  Countess  and  Sir  Harry,  in 
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the  same  year,  also  executed  entails  of  the  leases  of  April  9, 
the  mansion-bouses ;  and   parks   of  Panmure  and  /^  /_    ^ 
Brechin,  to  the  same  series  of  heirs.     The  desti^  decreet  ar- 
nation  'was,  after  Harry  Maule's  decease,  to  Wil-^^^^^^^ 
Ham  Maule,  his  eldest  son  and  the  heirs  male  of  his  j^ot  talid  as 

»  SUCH    IP 

body  ;  whom  failing,  to  John  Maule,  his  other  son,  used  as  a 
and  the  heirs  male  of  his  body;  whom  failing,  toJJ.^^^^^^^"^ 
any  other  heirs  male  to  be  procreated  of  the  bodyxioMOP  a 

different 

of  Harry   Maule;   whom   failing,    to  Dr.   Henry  nature. 
Maule,  Lord  Bishop  of  Cloyne,  in  Ireland,  his  next  Entail  of  ih^ 
heir  male,  and  the  heirs  male  of  his  body ;  whom  ^^''^  .-^ 
failing,  to  James  Maule,  the  Bishop's  brother,  and  in  th«  entails, 
the  heirs  male  of  his  body ;  whom  failing,  to  the 
nearest  lawful  heirs  male  of  Harry  Maule ;  whom 
all  failing,  to  his  nearest  lawful  heirs  and  assignees 
whatsoever.     The  entails  were  never  recorded. 

The  Countess  of  Panmure  died  in   1731,  and  Death  of  H. 
Mr.  Harry  Maule  in  1734;  and  William  the  eldest  Hirson  wii-' 
son,   afterwards  created  an   Irish   Peer,   with   the^'*""P^'**"** 

'  ,  '  without  ac- 

title  of  Earl  of  Panmure,  made  up  titles  to  the  estate  knowledging 
of  Kellie  upon  Harry  Maule's  investitures,  dated ^  ®  ^***' 
1687,  which  did  not  extend  the  substitution  to  the 
Bishop  of  Cloyne.  He  continued  to  hold  Balum- 
bie  on  his  title  prior  to  the  entails,  and  he  possessed 
the  mansion-houses  and  parks  of  Panmure  and 
Brechin,  without  any  acknowledgment  of  the 
entails  of  the  leases,  from  1734  to  1 78 1,  the  period 
of  his  death,  previous  to  which  he  purchased  the 
property  of  the  subjects  of  the  leases. 

In  July,  1781,  John  Maule,  the  other  son  of  Death  of  John 
Harry,  a  Baron  of  the  Exchequer,  died   without    *"*''^  *' 
issue,  having  bequeathed    to    Lieutenant  Thomas 
Maule,  grandson  of  the  Bishop  of  Cloyne,  and 
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^"'^;:   o  ^  father  of  the  Appellant,  a  bundle  of  papers,  indud- 
v_,  ^-    J  ing  the  entails   of  1730,    and   the  obligation  toit 

DBCBB»TAR.    0000/. 
BITRAL  —^ 

(award).  The  Earl  of  Panmure  having  purchased  the  whole 

?uc/if"^^^^*^  the  family  estates  in  Forfarshire,  including  the 
usEDAiA  subjects  of  the  leases,  in  1781  executed  an  entail  of 
TRAvsAc-  the  whole  to  his  nephew,  the  Karl  of  Dalhousie,  in 
I',°?  ^^fL     life-rent ;  and  to  his  second  son,  and  his  younger 

DIFFBRBWT  ... 

VATURB.  sons,  seriatim^  in  fee.  The  Earl  died  without  issue 
Eouil  of  in  ]e3g  (hi^D  three  months  after  executing  this  entail ; 
Death  ofWiU^^^  ^hen  a  competition  for  the  estates  arose  between 
liam  Earl  of  the  Earl  of  Dalhousie  for  himself,  and  as  ado^istra^ 
1781; and  tor  m  law  for  his  second  son  the  Respondent; 
bcrw^'S    a^<*  Thomas  Maule,  the  Appellant's  father,  descend- 

claimanis  ant  and  heir  male  of  the  Bishop  of  Cloyne,  claim- 
under  the  en-    .  ,        ,  .1       r  rwii  1  t 

taiifl  1730,  and  mg  Under  the  entails  of  1730.  The  result  was  that 
SS^llK.  *^^  ^^"^^  of  Session,  by  interlocutor  of  March  1, 
tail  1781.  1782,  found  that  the  entails,  1730,  of  Kelly  and 
Interlocutor,   Ballifmbie.  had  been  cut  off  by  the  positive  and  ne- 

1782,  sustain-         .  '     .      .  ^  \        . 

ing  the  claim  gativc  prescription,  and  that  the  obligation  relative 
under  thecn-  *^  ^^  QOOOL  was  cut  ofF  by  the  negative  preacrip- 
tails  of  1780.  tion  ;   and   that  the  Earl  had  full  power  over  these 
subjects.   But  with  respect  to  the  leases  of  the  man- 
sion-houses, &c.  of  Panmure  and  Breohin,  the  sub- 
jects now  in  question,  the  Court  found  that  Tho- 
mas Maule  had  a  right  to  take  them  up. 
Ap|)eai.  f  [|e  Earl  of  Dalhousie  entered  an  appeal  to  the 

House  of  Lords  against  this  judgn^ent  in  so  far  as 
respected  the  leases.  The  parties  then  referred  the 
Arbitration,  whole  matters  in  difference  to  the  arbitration  of  Mr. 
Wight,  the  leading  counsel  for  Thomas  Maule,  and 
named  by  him  as  arbiter,  and  Sir  Hay  Campbell, 
leading  counsel   for  the   Earl  of  Dalhousie,    and 
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named  arbiter  by  him,  and  in  case  of  variance  be- ^"^  9» 
tween  these  arbiters,  to  the  decision  of  McQueen,  of  ^      J      / 


Braxfield,  one  of  the  Judges  of  the  Court  of  Scs-dbcrbbtar- 
sion^   whose  opinion  had  been  given  in  favour  of  (award), 
Thomas  Maule  with  respect  to  the  leases;  the  EarlfJS^V^^*^^* 

*  ^  '  SUCH,  IP 

of  Dalhousie  taking  burden  upon  him  for  the  Re- used  as  a 
spondent,  and  T.  Maule  for  the  Appellant.     ThcTRAwsAc-*^ 
submission  was  dated  March  30,  1782,  and  the  ^v-'^^ovova 

,  ,  DIFFBRBirr 

biters  made  their  award  on  the  2d  of  April  following,  vaturb. 
thereby  findine  that  the  leases  were  at  an  end  in  A^''»'<*  ^5  ^«- 
consequence  of  the  purchase  oi  the  property  by  the 
£arl  of  Panmure,  and  that  the  entails  of  them  were 
at  any  rate  cut  off  by  prescription,  and  were  not 
subsisting  deeds ;  and  therefore  they  reduced  the 
same,  and  reversed  the  interlocutor  of  the  Court  so 
hr  as  respected  the  leases,  and  afBrmed  it  as  to  all 
other  points.  But  in  consideration  of  depriving 
Thomas  Maule,  and  the  heirs  under  the  entails  of 
1730,  of  the  leases  adjudged  in  their  favour  by  the 
Court  of  Session,  the  arbiters  ordained  the  Earl  of 
Dalhousie,  his  son,  and  their  heirs,  to  advance  3500/., 
500/.  of  which  was  to  be  paid  to  Thomas  Maule 
immediately,  and  the  remaining  300p/.  to  be  laid 
out  on  security,  in  the  name  of  trustees,  to  the  use 
of  Thomas  Maule  and  the  other  heirs  under  the  en- 
tails of  1730  (except  as  under-mentioned),  who  were 
to  be  entitled  to  the  interest  of  the  principal  re-  . 
maining  unpaid,  during  the  subsistence  of  the  trust ; 
500/.  of  the  principal  to  be  paid  in  1789>  2000/. 
in  ]8;23,  the  time  of  the  expiration  of  the  Pan- 
mure  lease,  and  the  remaining  500/.  in  2831,  the 
time  of  the  expiration  of  the  Brechin  lease.  There 
was  this  difference  between  the  destination  of  the 
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April g,  leases  and  that  of  the  money;  that  in  the  case  of 
J  , .  J  the  leases  the  ultimate  destination  was  to  the  heirs 
DBCRBET  AR-  and  assignecs  whomsoever  of  Harry  M aule ;  and 
clw!m>).  ^^^  respect  to  the  money,  the  ultimate  destination 
NOT  VALID  Aa  ^^s  to  thc  hcirs  and  assisnees  whomsoever  of  Lieu- 

SCCH    IP  ^ 

vsEDAB  A      tenant  Thomas  Maule. 

TRAOTAc^*^^      The  appeal  was  then  withdrawn ;  the  money  was 

now  OP  A      advanced  in  terms  of  the  award,  and  the  500/.  paid 

dipfbrevt 

vATURB.        to  Lieutenant  Maule.     Mr.   Wight  and  Sir  Hay 

Campbell  were  appointed  trustees,  and  Lieutenant 
Maule  received  the  interest  of  the  3000/.  till  his 
death  in  1789.  In  1791  the  Appellant,  then  a 
minor,  was  served  heir  male,  and  of  provision  under 
the  decreet  arbitral;  and  concurred  with  the  Re- 
spondent, after  t^e  death  of  Mr.  Wight,  in  the  dis- 
charge of  Sir  Hay  Campbell,  and  the  appoint- 
ment of  Mr.  Campbell,  now  Lord  Succoth,  and 
Mr.  Corbet,  advocates,  as  trustees ;  and  the  deed  was 
written  by  the  Appellant  himself,  who,  since  his 
father's  deaths  received  the  interest  and  discharged 
it,  and  did  other  acts  which  were  afterwards  founded 
upon  as  acts  of  homologation. 

The  Appellant  came  of  age  in  1794,  and  soon 

after  went  into  the  army,  and  was  ordered  with  his 

regiment  to  Ireland,  where  he   resided  till   I8O9, 

when  he  came  to  Scotland.     He  then  heard  of  the 

1809.  Disco-  death  of  a  Mr.  Maule,  factor  to  the  Earl  of  Moray, 

5ence!  *^''     who  had  promised  him  a  legacy  ;  and,  on  examin- 

^  ing  certain  papers,  part  of  whi6h  had  belonged  to 

the  deceased,  and  part  to,  a  Mr.  James  Maule,  clerk 

to  Mr.  Leslie,  writer  to  the  Signet,  who  had  been 

agent  for  Lords  Panmure  and  Dalhousie,  he  found 

a  paper  entitled,  **  Opinion  of  Mr.  David    Rae, 
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**  and  Mr.  Hay  Campbell  upon  the  title  deeds  of  April  g, 
*'  KeliieandBallumbie,  August,  1781 ;"  and  another  M^[J[^^- 
entitled  **  Submission,  between  George  Earl  of  Dal-  dbcrbbtar> 
«*housie,  and  Thomas  Maole,  Esq.   1782."    The"^^;[;j^ 
Appellant  then  caused  a  search  to  be  made  among  vot  valid  as 

SUCH    IP 

his  father's  papers,   and  found  two  letters  of  the  used  as  a 
dates  March  24  and  29,  1782,  from  Mr.  Wight  to  ^;;^;^/^_* '^ 
the  Appellant's  father.     From  the  papers  thus  dis-  tion  op  a 
covered,  it  appeared  that  Sir  Hay  Campbell  and  Mr.  nature. 
Rae,  afterwards  Lord  Eskgrove,  had  b^n  of  opinion  Scroll  of  ^the 
that  the  leases  were  not  extinguished  by  the  purchase  5*1^!^'^°^ 
of  the  property,  and  that  it  was  very  questionable  Wight 
whetlier  the  entails  of  them  were  extinguished  by  ^P^^^PP^^ 

,    ,    ^  °  .      counsel. 

prescription ;  and  that  an  agreement  or  compromise  .        ^^ 
had  been  entered  into  by  the  parties,  or  their  coun- 
sel, previous  to  the  submission  and  award,  in  which 
the  utmost  amount  of  the  sum  to  be  given  for  the 
leases   and  the  other  points  to    be  decided,   and 
which  afterwards  were   decided  by  the  award,  had 
been  arranged   and   settled.     The  letters  of   Mr. 
Wight  referred  to  the  treaty,  and   mentioned  his 
exertions  to  bring  the  other  party  to  higher  terms ; 
and  in   the   scroll  of  the  submission,  prepared  by 
Mr.  Leslie,  it  was  stated  that,  to  avoid  further  pro- 
ceedings at  law,  a  treaty  had  been  entered  into  be- 
tween the  counsel  for  the  parties,  and  a  verbal  agree- 
ment concluded  to  the  following  effect ;  and  then 
the  terms  of  the  agreement  were  set  forth  as  they 
afterwards  appeared  in  the  decreet  arbitral.     This 
narrative  was,  on  revision,  struck  out. 

Upon  discovering  these  papers  the  Appellant  ap- 
plied to  the  Respondent  to  consent  to  depart  from 
the  transaction,  and  to  a  re-hearing  of  their  claims 
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AjitW  9,  on  the  footing  on  which  they  had  been  placed  by 
>*^_  '_^  j' the  judgment  of  the  Court  of  Session  in  J  782;  but 
DBCRBBT  AR.  this  being  refused,  the  Appellant  raised  an  action 
(AWAW))  ^^  reduction  and  declarator  to  set  aside  the  decreet 
KOT  VALID  Af  arbitral  and  service  thereon,  on  the  grounds  that  the 

SUCH    IF 

USED  AS  A  arbiters  had  not  been  permitted  to  exercise  their 
TRAirfAc-*  ^^^  judgment  on  the  matters  pretended  to  be  re-^ 
TiovorA  ferred  to  them,  but  had  been  bound  down  by  a 
VATURB.  previous  agreement,  bargam,  or  transaction,  and 
Action  to  set  that  the  parties  to  the  transaction  bad  no  power  to 
awards  isoQ,  ^^^^  ^^^  Appellant  as  heir  of  entail. 

Several  important  questions  were  agitated  in  the 
course  of  the  pleadings ;  but  the  only  point  decided 
by  the  Court  was,  that  this  was  a  valid  decreet  ar- 
bitral, and  was  homologated  as  such  by  the  AppeU 
lant.  The  Judges  were  equally  divided  till  Lord 
Pitmilly  was  called  in ;  abd  he  being  of  opinion 
that  the  decreet  arbitral  was  valid  and  binding,  the 
Interlocutor,  Court  (2d  division)  by  interlocutor  of  March  9, 
Mar.  9, 1813.  1813^  repelled  the  rea SOUS  of  reduction,  &c.  From 
this  interlocutor  the  Appellant  appealed. 

The  appeal  was  heard  in  the  House  of  Lords  in 
April,  18 16* 

Judgment.  Lord  Eldon  (C.)     This  is  an  appeal  from  an  in- 

April  9, 1816.  terlocutor  of  the  Court  of  Session  of  March  Q,  1 813, 
in  which  William  Maule,  of  Killumney  in  Ireland, 
great  grandson  of  Dr.  Henry  Maule,  Lord 
Bishop  of  Cloyne,  and  the  honourable  William 
Ramsay  Maule,  of  Panmure,  are  the  parties ;  and 
the  object  of  the  Appellant,  William  Maule  of  Kil- 
lumney, was  to  reduce  or  set  aside  a  certain  decreet 
Arbitral  or  pretended  decreet  arbitral,  and  the  opi- 
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nion  of  the  Lords  of  Session  appeared  in  the  in- April  9.  is  16. 
terlocutor  appealed  from,  which  was  this:  **  The^^^^^^^^^^^^ 
"  Lords  having  resumed  consideration  of  this  pro-  bitral 
*^  cess,  and  advised  the  mutual  informations  and  ^qt  valid  ab 
"  additional  informations  for  the  parties^  writs  pro-  ^^^^'^"^ 
^' duced,  and  former  proceedings,  repel  the  reasons  cloak  for  a 
<<  of  reduction^  sustain  the  defences,  assoilzie  and^fo^op% 
«  decern,  fee.**    I  here  Uke  a  short  notice  of  the^"wRBNT 

*  IIATURS 

fact  that  the  Court  was  equally  divided  till  Lord 
Pitmilly  was  called  in,  and  that  some  of  the  Lords 
who  were  in  favour  of  the  interlocutor  stated  that 
this  was  a  case  of  very  great  difficulty. 

It  is  unnecessary  to  state  the  previous  proceedings 
at  length,  but  the  result  was   the   interlocutor  of 
1782,     No  judgment,  it  was  stated,  had  ever  before 
been  given  in  favour  of  an  entail  of  leases.     The 
property  in  dispute  was  represented  as  being  very 
valuable*     The  fact  was  admitted  that  Mr.  Wight 
and  Mr.  Campbell,  afterwards  Sir  Hay  Campbell, 
were  present  at  the  time  when  the  judgment  was 
pronounced;  the  one  as  counsel  on  the  one  part, 
the  other  as  counsel  on  the  other  part.     What  was 
called  the  submission  was  executed  on  March  30^ 
1782,  and  afterwards  the  award,  or  what  was  so 
termed,   was  made  on  April  2,  1782,  two  days  after 
the  execution  of  the  submission,  and  was  as  follows. 
After  the  usual  preamble  it  proceeds:  *^  1st,  We  Decreet  arbi- 
"  find  that  the  said  leases  of  the  house  and  parks  of  ^    ^'  *^* 
'^  Panmure,  and  castle  and  inclosures  of  Brechin, 
'^  obtained  by  the  Countess  of  Panmure  and  Mr. 
•'  Harry  Maule  from  the  York  Building  Company, 
"  in  1724,  are  now  at  an  end,  in  consequence  of  the 
^^  late  Earl  of  Panmure  having  purchased  the  pro- 
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April  g,  1816.  '<  perty  " — (that  is  a  finding  of  the  arbiters  contrary 
' ^ '  Xo  the  law  of  the  interlocutor  of  March  1,  1782) ; — 

DSCRBBTAR* 

BiTRAL  '^  and  that  the  tailzies  of  them  executed  in  1730, 
HOT  Valid  as"  ^^^  founded  on  by  the  said  Thomas  Maule.  Esq. 
SUCH,  IF  «  are  at  any  rate  cut  off  and  extinguished  by  pre- 
cLOAK  FOR  A  ^'  scriptiou  as  well  as  upon  other  grounds .  of  law, 
TRAKSAc-       "and  are  not  now  subsistinff  deeds;  and  therefore 

TIOH  OF  A  ®     .      .  . 

DiFFBRBVT  «  wc  rcducc  the  same,  and  assoilzie  the  said  George 
HATUR  .  ^  j,^^|  ^£  Dalhousie,  as  life-renter,  and  the  said 
''  William  Ramsay  Maule,  his  second  son,  as  fiar  of 
<'*  the  estate  of  Panmure,  and  the  other  heirs  of 
*'  entail  of  the  said  estate,  from  all  claim  or  demand 
*^  upon  those  leases,  or  upon  the  tailzies  thereof, 
'<  at  the  instance  of  the  said  Thomas  Maule,  Esq., 
''  or  his  son,  or  any  other  person  claiming  under 
^^  these  deeds  of  1730;  and  we  so  far  alter  the  in- 
^'  terlocutor  of  the  Court  of  Session  recited  in  the 
*'  submission  pronounced  on  March  5  last ;  but  we 
^^  adhere  to  the  said  interlocutor  in  all  other  poin'ts, 
*^  and  declare  the  same  to  be  final  and  unalter- 
"able.** 

Having  thus  decided  the  case  in  all  particulars, 
and  affirmed  in  substance  that  Thomas  Maule  had 
no  claim  to  any  thing,  they  proceed  thus : — '^  And 
*^  as  we  conceive  it  to  be  just  and  reasonable,  that 
<'  the  said  Thomas  Maule,  Esq.  though  not  entitled 
^'  to  make  any  legal  claim  upon  the  foresaid  deeds 
*' executed  in  1730>  should  have  the  following  pro- 
^*  vision  in  money  settled  upon  him  and  his  heirs 
**  under-mentioned,  in  consideration  of  our  having, 
'<  by  this  decreet  arbitral,  deprived  him  and  them 
^<  of  the  benefit  of  the  leases,  which  the  Court  of 
'^  Session  had  adjudged  in  their  favour,  we  decern 
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*^  and  ordain  the  said  George  earl  of  Dalhousie^  for  April  9*  I816. 
"  himself,  and  as  administrator  in  law  for  his  said  ^^TI^CTT^ 

'  ■  •  1  DBCRBBT  AR- 

^  second  son,  and  taking  burden  as  aforesaid,  and  bitral 

^^  his  heirs  and  successors  in  general,  to  make  pay-^JS^^ALZDAs 

"  ment  to  the  said  Thomas  Maule  and  his  heirs  «^ch,  if 

U8BD  AS  A 

*^  under-mentioned,  of  the  sum  of  3500/.  sterhng,  cloak  for  a 

^^  in  manner  and  at  the  terms  following:  viz.  500/. ^^^y "^pa 

"  thereof  to  the  said  Thomas  Maule  himself,  im-  oifprrrwt 

^^  mediately  after  the  decree  is  registered,  and  the 

^^  remaining  3000/.  at  the  term  of  Whitsunday  next ; 

^^  but  which  3000/.  is  then  to  be  laid  out  upon  good 

^*  and  sufficient  security,  to  be  taken  in  the  name 

^*  of  two  trustees,  one  to  be  named  by  each  party, 

**  for  the  use**— observe — "of  the  said  Thomas  Maule, 

''  E^q.  and  the  heirs  male  of  his  body ;  whom  fail- 

**  ing,  any  other  heirs  male  of  the  body  of  Dr. 

*^  Harry  Maule,  Lord  Bishop  of  Cloyne ;  whom 

^^  failing,  the  heirs  male  of  the  body  of  Captain 

^*  James  Maule,  brother  to  the  Bishop ;  whom  fail- 

^^  ing,  the  heirs  male  whatsomever  of  the  said  Mr. 

^^  Harry  Maule ;  whom  failing,  the  said  Thomas 

'^  Maule,  Esq.  his  heirs  and  assignees  whatsomever : 

^*  which  trust  is  to  continue  till  the  terirn  of  IVhit^ 

*'  Sunday  1831  ;  but  with  the  following  conditions 

*^  and  limitations ;  in  the  first  place,  that  the  said 

"  Thomas  Maule,  and,  failing  him,  the  heirs  of  his 

^^  body,  and  other  heirs  already  mentioned,  shall  ' 

^'  have  full  right  to  the  yearly  interest  arising  Upon 

*^  the  said  sum  from  Whitsunday  next,  and  in  time 

^^  coming,  during  the  trust,  so  far  as  the  capital 

^^  shall  remain  unapplied  to  their  uses.    2dly,  That 

'^  500/.  of  the  said  capital  of  3000/.  shall  be  uplifted 

'*  and  paid  over  to  the  said  Thomas  Maule,  or,  fail- 


TIOH  OP  A 
DIFTBR&HT 
VATORB. 


374  CASES  IN  THE  HOUSE  OP  LORDS 

Apriig,  1816.  <«  itig  him,  the  heirs  male  of  his  body,  of  other 
DBCBBBTAit-  **  ^^^^  already  mentioned^  at  the  terra  of  Whit- 
BiTRAL  ««  Sunday  I780>  that  0000/.  more  of  the  said  ca- 
iroT  VALID  AS '^'  pital  shall  be  payable  to  him  or  them,  at  the  term 
dsbdIIa  "  of  Whitsunday  1823,  and  tlje  remaining  500/. 
QLOA&FORA  «  at  tho  term  of  Whitsunday  1831,  and  then  the 
^^  trust  shall  be  at  an  end:  and  if  either  of  the 
^^  trustees  shall  happen  to  die  before  the  expiration 
**  of  the  trust,  the  party  by  whom,  or  by  whose 
^^  predecessor,  he  was  named^  shiill  have  power  to 
*^  appoint  another^  and  so  on  till  the  end  of  the 
*^  trust ;  and  the  trustees  shall  have  power  to  change 
^^  the  securities  from  time  to  time,  when  necessary. 
^^  Srdly,  We  fiirther  declare,  that  if  either  the  said 
^*  Thomas  Maule,  or  his  said  son  William  Maule, 
^^  or  any  other  heir  male  of  his  body,  or  subsequent 
^*  heir  called  by  the  said  deeds  in  178O,  now  re- 
*^  duced,  shall  hereafter  attempt  to  make  any  claim 
^^  upon  the  said  deeds,  or  any  of  them,  under  pre- 
^  tence  of  their  not  being  bound  by  this  submission, 
^^  or  on  any  other  ground  whatever,  it  shall  be 
^^  competent  for  the  said  Oeorge  Earl  of  Dalhousie, 
^'  and  his  said  second  son,  or  the  other  heirs  in  the 
'^  estate  of  Panmure,  in  their  order,  immediately 
*^  t&  insist  for  repetition  of  the  trust  money,  so  far 
**  as  the  same  is  unuplifted  at  the  time,  or  so  far  as 
^^  the  same  has  been  uplifted  by  the  person  making 
^'  such  claim,  or  by- any  other  whom  he  represents, 
*'  and  for  damages  against  the  said  Thomas  Maule 
*^  and  his  heirs :  and,  in  like  manner,  if  the  said 
*^  Geprge  Earl  of  Dalhousie,  or  his  said  second  son, 
*^  or  any  of  the  other  heirs  succeeding  in  the  estate 
^  of  Panmure,  shall  attempt,    in    any  shape,   to 
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^^  counteract  this  our  decreet  arbitral,  they  shall  be  April  9, 16161 
"  liable  in  damaires  to  the  other  party ;  and  the  said         ^"^ 

^5  r         J    ^  ^  DECRBBT  AR- 

^*  Geoi^  E^rl  of  Dalhousie's  heirs  of  every  kindsiTRAL 
*«  shall  be  so  liable,  &c/'  k^'VI^^d  as 

I  should  have  mentioned  chat  Lord  Braxfield  was  ^^^^'  ^^ 

USED  AS  A 

made  oversman^n  the  submission,  and  it  was  ad- cloak  for  a 
mitted  at  the  bar  that  it  was  chiefly  by  the  weight  ^J^J^q^^"^; 
of  his  opinion  that  the  Court  was  led  to  pronounce  dxffbrbnt 

STATU  liB* 

the  interlocutor  of  Msirch  1,  i782  ;  and  I  should  ^^^  3^^^ 
also  have  mentioned  that  the  award  was  to  be  made  field,  oven* 
in  eight  days  from  the  date  of  the  submission. 

Thus  the  gentlemen  acting  as  arbiters  affirmed 
the  interlocutor  so  far  as  it  was  in  favour  of  the 
Earl  of  Dalhousie  and  his  son,  and  disaffirmed  it 
in   so  far  as  it  found  that  the  entail  of  the  leases 
was  binding ;  thereby  asserting  that,  in  point  of  law, 
Thomas  Maule  had  no  right  to  the  leases^  and  that 
they  were  at  an  end  in  consequence  of  Lord  Pan- 
mure's  having  purchased  the  property,  and  that  the 
tailzies  of  the  leases  were  at  any  rate  cut  off  and  ex- 
tinguished by  prescription  ;  and  then  having,  as  it 
seems  to  me,  decided  that  Mr.  Thomas  Maule  was 
entitled  to  nothing,  they  go  on  to  say  that,  though  . 
Thomas  Maule  was  not  entitled,  to  make  any  legal 
claim,  yet  as  they  had  deprived  him  of  all  that 
benefit  in  respect  of  the  leases  to  which  the  Court 
had  found  him  entitled,  it  was  just  and  reasonable 
that  he  should  have  a  sum  of  money,  part  of  which 
was  to  be  paid  to  Mr.  Thomas  Maule  immediately, 
the  rest  to  be  secured  for  the  use  of  the  heirs  sub- 
stituted in  the  entail  of  the  leases*    This  decreet 
arbitral  was  made  on  April  2^  ]762« 

The  Appellants  case  then  proceeds  to  stiite  the 
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April  9*  iai6.  reasons  why  the  suit  to  set  aside  the  award  was  not 

"^       "^       'instituted  till   I8O9.     The  Pursuer  it  seems  then 

BiTRAi.         discovered  certain  papers  which  led  him   and  bis 

HOTVAMDAf*^^*^^'^  ^^  think  that  the  award  was  not  binding 

sucH^ip        upon  him  ;  and  he  thought  proper  to  institute  the 

CLOAK  FOR  A  present  action  of  reduction  and  declarator,  calling 

Tiow  OP  A     ^^^  production  of  the  alleged  submission  and  decreet 

DiFFERBVT    arbitral,  with  the    retour   of  his   senrice    expede 

'soo'.Conclii*^^^'^^"  *  ^^^  concluding^  that  these  writings  should 

•ions  of  the     be  reduced  and  set  aside  for  the  following  reasons  : — 

"1st,  That,  although  ex  facie  of  the  foresaid  pre- 

^  tended  submission  it  bears  to  be  a  reference  of 

"  the  depending  processes,  and  Various  points  of 

^^  dispute  between  the  parties  therein  named  ;  yet^ 

"  m  fact,  it  was  not  a  submission,  but  only  a  bar- 

*^  gttin,  covenant,  or  agrtement^  of  a  nature  essen- 

"  tially  different  from  what,  in  law,  is  held  and  un- 

^  derstood  to  be  a  r^ular  and  proper  submission  or 

**  reference ;  and  the  said  pretended  decreet  arbi« 

**  tral,  following  thereon,  is  false,  feigned,  and  des* 

"  titute  of  truth.     It  sets  forth  that  the  arbiters 

^'  had  considered  the  claims  of  the  parties,  and  had 

^^  God  and  a  good  conscience  before  their  eyes,  and 

"  were  well  and  ripely  advised  therewith  :  whereas 

'*  the  truth  is,  that  the  said  arbiters  never  heard 

'^  parties  on,  nor  considered  their  claims,  nor  had 

"  any  power  whatever  so  to  do  under  the  said  pre- 

"  tended   submission.     They    were    fettered    and 

*^  bound  down  by  a  previous  agreement,  to  pro- 

"  nounce  the  said  pretended  decreet  arbitral  in  the 

'<  terms  in  which  it  is  given  forth,  and  were  not  at 

'^  liberty  to  exercise,  nor  did  they  exercise,  their  own 

'^judgment and  discretion  upon  the  questions  ap- 
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*<  parently  submitted  to  (hem.     2d,  The  parlies  to  April  9,  I8I6. 
«*  the  said  pretended  submission,  bargain,  <»venant,  ^'^^][^^^;'^ 
f*  or  agreement,  whereon  the  said  pretended  decreet  bitsal 
"  arbitral   proceeded,  had   no  power  to  bind  the  i^^XTviD  as 
**  pursuer,  as  heir  of  tailzie,  to  give  eflfect  to  the  J^^^"'^^ 
*^  same,  or  abide  thereby ;  and,  therefore,  the  same,  cloak  fob  a 
"  with  the  service  of  the  pursuer,  as  heir  male  and  twh  op^a 
"  of   provision,  under  the  said  pretended  decreet  wwbbbiit 
^*  arbitral,  and  whole  acts  and  deeds  done  by  the 
^*  pursuer,  on  the  ground,  and  under  the  erroneous 
<^  conception  of  its  being   a   fair  decreet  arbitral, 
**  pronounced  upon  a  solemn  and  legal  submission 
*^  by  arbiters,  at  full  liberty  to  exercise  their  own 
''judgment  upon  the  points  apparently  submitted 
'*  to  them,  are  null  and  void  so  far  as  regards  the 
''  pursuer^  and  not  binding  on  him."    And  it  being 
so  found  and  declared,  ''  the  said  Honourable  Wm. 
'<  Ramsay   Maule,  defender,  ought  and  should  be 
'*  decerned  and  ordained,  by  decreet  foresaid,  to  flit 
''  and   remove  himself,   his.  servants,  cottars,    de- 
.«  pendants,  and  all  others,  off  and  from  the  said 
**  houses  and  parks  of  Brechin  and  Panmure^  and 
f^  others  foresaid ;  and  to  leave  the  same  void  and 
*<  redd,  to  the  effect  the  pursuer,  for  himself,  his 
''.servants,  cottars,  tenants,  and  others,  may  enter 
"  thereto,  and  possess,  bruik,  and  enjoy  the  same 
"  at    pWasure,    during  the  currency   of    the   said 
"  leasee  ;  a;id  the  said  Honourable  William  Ramsay 
"  Maule,   ought  further   to  be  decerned   and  or- 
"  dained,  by  decreet  foresaid,  to  hold  compt  and 
."  reckoning  with  the  pursuer  for  his  intromissions, 
"  with  the  rents  and  profits  of  the  said  houses  and 
"  parks  of  Brechin  and  Panmure,  and  others  fore- 
VOL.  IV.  2  c 
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(award), 
vot  va1.id  as 

SUCHy  IF 
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CU>AK  FOR  A 
TRAV8A&* 
TION  OFiA 
DIFFERSNT 
KATDRX* 


April  9»  1816.  <^  said,  since  the  death  of  the  said  Lieutenant 
*^  Maule,  and  pay  over  to  the  pursuer  the  amount 
'^  thereof,  as  the  same  shall  be  ascertained  in  the 
**  course  of  the  process  to  follow  hereon,  &c.** 

Your  Lordships  observe  that  this  action  insists 
that  these  writings  are  npt  to  be  considered  in  law  as 
a  submission  and  decreet  arbitral,  and  that  relief 
ought  to  be  given  on  that  ground,  as  if  the  sub- 
mission and  decreet  had  never  been  made.  What 
relief  ought,  in  the  opinion  of  the  Court  of  Session, 
to  be  given  to  the  Pursuer,  in  case  this  should  not 
be  considered  as  a  binding  decreet  arbitral,  we 
cannot  collect,  as  the  circumstance,  that  the  ma* 
jority  of  thiB  Court  were  of  opinion  that  the  decreet 
arbitral  was  valid  and  binding,  made  it  unnecessary 
to  give  any  opinion  on  that  point. 

In  these  papers  questions  have  been  elaborately 
and  ably  .discussed,  on  which  it  is  not  necessary  to 
give  an  opinion.     The  first  point  ai^ued  in  the  Ap- 
pellant's appeal  case  is  that  the  judgment  of  the 
Court  of  Session  in    1782,  sustaining  Lieutenant 
Maule's  claim  to  be  served  heir  of  tailzie  to  Lord 
Pan  mure,  in  the  leases  of  Panmure  and  Brechin, 
was  well  founded.     That  however  is  not  the  ques- 
Theoolyquw-  tion  here  at  present ;  the  only  question  now  before 
sioDy  whether  US  IS,  whether  this  IS  a  valid  decreet  arbitral.    The 
fi^ir^bu  ^^^^^  P^^"**  ^^y  ^  material  if  the  decreet  arbitral 
trai.  is  not  valid  and  binding,  but  the  Court  below  has 

given  no  opinion  upon  them.  The  same  observa- 
tion applies  to  some  other  questions  discussed  under 
the  second  and  third  heads  of  argument  stated  in 
the  Appellant's  case.  I  intimated  at  the  hearing' 
that  the  Judges  had  given  no  opinion  upon  this  as 
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A  transaction  in  any  other  aense  than  in  that  of  a  April  9,  laitfv 
decreet  arbitral*     As  to  the  point  of  homologation,  ^-^v-^*-^ 
all  the  Judges^  according  to  the  notes  which  I  have,  bitsal 
speak  of  the  homologation  of  the  transaction  only  ^ot  yalid  as 
in  its  character  of  a  decreet  arbitral.    They  have  »uc=>  w 
decided  that  it  is  a  vUlid  decreet  arbitral,  and  if  so  cloak  fob  a 
it  was  unnecessary  to  consider  the  homologation  in  ^^^^ 
any  other  view ;  and,  if  they  did  not  consider  it  in  dipfibwit 
any  other  view,  then  there  is  no  opinion   of  *he  ,^^^^^^^^^^^^1^^ 
Judges  on  the  homologation  of  this  transaction  as  Homoiogpi- 
difierent  from  a  decreet  arbitral.  **^* 

The  simple  point  then  is,  whether  this  is  a  real  QoestioD, 

1      •     •  1  J  1  *     r  J.1-    whether  thi» 

submission  and  award,  or  only  an  agreement  of  thcig  avalidiob- 
parties,  to  which  the  form  of  a  decreet  arbitral  was  ^^^  "^ 
given,  for  the  purpose  of  giving  it  greater  validity. 
And  when  I  come  to  discuss  that  point  it  will  be 
most  painful  to  me  if,  with  the  opinion  that  this  is 
no  more  than  an  agreement  under  the  form  of  a 
decreet  arbitral,  it  should  be  supposed  that  I  ac- 
cede to  any  imputations  that  may  have  been  thrown 
out  against  the  gentlemen  who  acted  as  arbiters. 
For  at  an  early  period  of  my  life  I  believe  I  have  No  gioand  of 
been  at  that  bar  with  Mr.  Wight,  a  man  of  high  ||^|^^ 
character, ;  and  as  for  Sir  Hay  Campbell,  he  is  well  ^^  ''^?.^ 
known,  and  of  his  character  I  need  say  nothing :  ten. 
and,  under  the  circumstances  of  the  case,  I  think 
it  would  be  dealing  very  hardly  with  two  counsel 
to  say  that  there  was  any  serious  imputation  against 
them,  merely  because  they  happened  to  take  the 
form  of  a  decreet  arbitral,  though  the  transaction 
was  in  reality  an  agreement*  We  have  heard  much  York  Build- 

ing  Company 

*  The  opinion  seems  to  have  been  entertained  by  some  of  the 
most  emment  men  at  the  Scotch  bar,  that  a  decreet  arlntral 

«  c  2 
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April  9, 1816.  of  the  case  of  Mackenzie  ;  I  well  recollect  that  Lord 
^"^^"""^  Thurlow  never  thought  that  there  was  any  ground 

DSCREET  AR-         -  .  °  o  m^       i  •  ?    i  -     i 

BiTftAL  oi  reflection  on  the  conduct  of  Mackenzie.     I  think 

kot^Ilidas  ^  ^®^  counsel  in  the  cause ;  and  it  was  a  surprise 
8UGH,if .  upon  us  that  the  iniputation  was  made,  as  it  had 
CLOAK  FOB  A  bccu  statcd  that  one  of  the  Judges  of  the  Court  of 
WON  oF^  Session  had  purchased  property  sold  in  the  course 
DIFFERENT  of  a  causc  in  which  he  had  acted  as  Judge.  But 
T.  Mackenzie  ^^^^  House  thought,  upon  a*  great  principle  appli- 
8Bro.  P.C.  cable  to  the  high  as  well  as  the  low,  as  persons  in 
42.  *  these  situations  had  an  opportunity  of  knowing  a 

great  deal  more  about  the  subject  than  others,  of 
which,  though  honourable  men  would  not,  yet  men 
less  scrupulous  might,  take  an  improper  advantage ; 
that  persons  in  such  circumstances  ought  not  to  be 
permitted  to  dfeal  for  the  property  at  all. 
Duties  of  ar-  When  I  come  now  to  consider  whether  this  was, 
***"'  or  was  not,  a  proper  decreet  arbitral,  permit  me 

to  say  that  arbiters  ought  to  go  into  the  room  as 
judges,  and  that  though  one  is  chosen  by  one  party, 
and  another  by  another,  each  is  not  to  act  merely 
for  the  interest  of  the  party  by  whom  he  is  named. 
Arbiters^,  by  whomsoever  named,  ought  to  be  per- 
fectly indifferent  between  the  parties,  and  owe  to 
the  particular  parties  duties  of  th^  same  nature  as 


might  be  properly  used  to  carry  an  agreemeDt  into  execution, 
and  might  be  valid  as  such  though  so  used.  Vid.  Routledge  v. 
Carruthersy  post,  for  a  decreet  arbitral  of  this  sort  by  Mr.  Fer- 
guson, afterwards  Lord  Pitfour,  and  Mr.  Lockart,  advocates. 
This  circumstance  might  perhaps  account  for  and  explain  the 
proceeding  of  Sir  Ilay  Campbell  and  Mr.  Wight,  without  any 
necessity  for  the  slightest  Imputation  in  a  moral  sense,  even 
though  their  character  had  not  stood  so  high  as  it  does.'—P.  D. 
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those  which  the  King^s  Judges  owe  to  his  Majesty's  April  9,  I8I6. 
sobjects  in  general,  though  hot  named  by  them.        "*"— *v^— -^ 

Having  premised  these  observations,  I  shall  read  bitbal 
the  judgment  of  1782.     The  Lords  found,  «  that^™,^)'  ^. 

*^  WUT  VAI«IO  AS 

^  the   deed  x  of  tailzie,  executed  by  the  deceased  such,  if 

^*  Mr.  Harry  Maule  of  Kelly,  with  consent  therein  cloak^foe  a 

"  mentioned,  in  the  year   1730,  of  the  lands  ^ndl^^^^^^ 

**  estate  of  Kelly,  and  also  the  deed  of  tailzie  ex-  oiffebent 

"  ccuted  by  the  late  William  Earl  of  Panmure,  in  ^^'^J^'^^g, 

•*  the  aforesaid   year,  of  his   lands   and   estate  of  Former  judg-' 

"  Ballumbie,  are  cut  off  by  the  positive  and  negative  o^"';^*?^'.  p^ 

''  prescription  ;  and  that  the  obligation  for  employ*  ^* 

'^  ing  9000/.  sterling,  executed  by  the  said  William 

"  Earl  of  Panmure,  in  the  aforesaid  year,  is  cut  off 

"  by    the    negative   prescription.      That   the   said 

*'  William  Earl  of  Panmure  had  full  power  to  make 

**  the  deed  of  tailzie,  executed  by  him,  in  favour 

**  of  the  said  Mr.  William  Ramsay  Maule,  and  his 

**  administrator  in  law.     That  the  said  Mr.  William 

'^  Ramsay  Maule  was  entitled  to  be  served  heir  of 

*^  tailzie  and  provision  to  the  said  deceased  William 

^'  Earl  of  Panmure,  his  grand*uncle,  in  virtue  of  the 

^  foresaid  deed  of  tailzie  in  his  favour,  and  remitted 

*^  to  the  macers  to  proceed  in  his  service  accordingly, 

**  on  the  brief  brought  before  them  by  him  and  his 

"  administrator  in  law.     7%ey  farther  found,  that 

**  the  said  Lieutenant  Thomas  Maule  had  a  right 

'<  to  take  up  the  leases  of  the  house  an4  parks  of 

*^  Panmure^  and  house  and  parks  of  Brechin,  and 

**  remitted  to  the  macers  to  proceed  in  his  service, 

'*  in  so  far  as  regards  these  two  leases ;  but  that 

**  he  was  not  entitled  to  be  served  heir  male  of 

**  tailzie  and  provision  to  the  said  William  Earl  of 
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April  9, 1816.  *'  Panmure,  in  virtue  of  the  deed  of  tailzie  of  the 
'  v^*"^  ^  estate  of  Kelly,  executed  by  the  late  Mr.  Harry 
ARBITRAL  "  Maule,  nor  in  virtue  of  the  deed  of  tailzie  of  the 
S^^AUD  AS  "  «**^*®  ^^  Ballumbie,  executed  by  the  said  William 
SUCH,  IF  «  Earl  of  Panmure  ;  and  that  his  service  on  the 
cv^IkIok  a   "  brief  taken  out  by  him  could  not  proceed  with  re- 

TWM  ot""!       "  ^^^  *^  **^  ^^^^  ^^^^  ^^  ^^«"y  ^^  Ballumbie ; 

DiFFBBBiiT     <<  and  remitted  to  the  macers  to  dismiss  the  same 

VATUBB.        "accordingly,  in  so  far  as  concerned  these  two 

**  estates/      So  that  this   interlocutor  finds,  that 

Thomas  Maule  was  entitled  to  take  up  the  leases  of 

the  houses  and  parks  of  Panmure  and   Brechin, 

*  which  leases  were  represented  as  being  of  the  value 

of  50,000/. ;  but  whether  the  value  was  50,000/.  or 

50/.,  is,  as  to  the  present  purpose,  immateriah 

Evidenceas  to     This  being  the  judgment  of  the  Court  of  Session, 

wbetber^    the  Earl  of  Dalbousie  appealed  to  this  House^  and 

watavaltd^that  fact  IS  noticed  in  the  letter  of  March  24,  1782, 

'  written   by   Mr.  Wight,  which  is  material*     The 

letter  is  in  these  words: — ^^  I  have  received' yours, 

'^  and  I  am  sorry  you  should  have  put  yourself  to 

*'  the  expense  of  an  express,  on  the  subject  to  which 

I  <^  it  relates.     It  was  understood  between  ti^  that 

^'  Lord  Dalbousie  should  enter  t^is  appesJ,  so  that, 

**  in  all  events^  the  matter  might  be  determined  this 

**  Session,  in  case  we  did  not  agree.**    These  words, 

**  it  was  understood  between  us",  do  not  mean  that 

it  was   understood  between  Mr.  Wight   and   his 

client,  Lieutenant  Maule,  but  between  Mr.  l^^ht 

and   some  other  person ;    and   another,  and  not 

Lieutenant  Maule,  was  alluded  to  in  the  words, 

"  in  case  we  did  not  agree.*'    Then  the  letter  pro^ 

ceeds— '*  but  if  Leslie  had  been  at  home,  there 
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^  would  have  been  no  attempt  at  a  service ;  that  April  9,  I8I6. 
"  has  proceeded  from  a  mistake  in  his  clerk.     But  ''^^"v^"^ 
^  you  may  be  perfectly  easy.     Mr.  Fergusbn  and  I  abbitral 
**  have  your  interest  at  heart,  and  you  may  depend  mot  valid  as 
"  upon  us.     I  am  only  to  ask  of  you  not  to  trouble  *^^=> " 

■  •'  •'  USED  AS  A    ' 

^*  yourself  about  any  thing,  till  we  see  you.**    And  cloak  for  a 
then  there  is  a  postscript  with  the  words  "  flurried  a  tJo^  op^ 
•*  little/  which  seem  to  be  of  no  consequence.         diffbbent 

NATI711.K. 

Then  Mr.  Wight  writes  another  letter  of  March  „  ^i^^^  ^ 
29,  17S2,  which,  let  it  be  observed,  was  the  day'* little."  Th« 
before  the  submission  was  executed.  "  I  have  dated  March 
«  spent  three  hours  with  Mr.  Campbell  this  fore-i  ^fn^ht?'  ^* 
<<  noon ;  and  the  utmost  length  that  they  will  go^ 
**  is  to  give  3500/.  for  the  leases.  I  wished  much 
**  to  bring  them  higher^  and  struggled  hard  for 
<<  their  coming  the  length  of  4000/. ;  but  they  are 
^  resolved  not  to  give  a  sixpence  more.  Whatever 
^  others  may  think,  I  am  most  clearly  of  opinion 
<'  that,  in  your  situation,  you  ought  to  accept  of 
*'  this  ofler^  rather  than  run  the  risk  of  losing  all ; 
**  the  more  especially,  as  Lord  Dalhousie  agrees  to 
**  give  up  any  claim  he  has  by  the  entail ;  without 
^^  whichj  in  the  event  of  your  own  and  your'  son^s 
^  death,  he  would  exclude  your  daughters.  I  was 
**  surprised  to  learn  just  now,  that  Mr.  Crosbie  was 
^*  drawing  a  case  for  the  house  of  Lords,  updn  the 
**  idea  that  the  appeal  was  to  proceed  :  I  therefore 
<«  beg  you  will  let  me  know  whether  you  mean  to 
^  end  upon  the  terms  proposed  by  the  other  party, 
^  as  they  expect  a  speedy  answer.**  [This  last  letter 
is  indorsed  in  the  hand-writing  of  Lieutenant 
Maule.]  *'  Mn  Wight,  March  29,  1782,  settling 
^^  with  Hay  Campbell ;  pushing  to  close.** 
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April  9, 1816.  From  this,  it  is  obvious  that  Mr.  Wight,  in  his 
^^'^'^^^^"^  previous  letter,  by  the  expressions,  "  it  was  under- 
ARBITRAL  ^'  stooG  botweeii  us ;  and  ^'  in  case  we  did  not 
^™P>;^^^'' agree/'  aliuded  to  Mr.  Campbell:  but  they  did 
SUCH,  IP  not  act  consistently  with  the  principles  of  arbitra* 
CLOAK  FOR  A  tion,  uulcss  "thc  awdfd  was  the  judgment  of  both; 
TRAN8AC-       f^p  jf  j^  ^j^g  jjQ^'  ^jjg  iudffment  of  both,  it  was  the 

TION  OF  A  ,  .  ^ 

DiFVBBBVT  judgmcut  of  ncitbcr.  Mr.  Wight  says,  '^  I  have 
Uri^*  di  "  spent  three  hours  with  Mr.  Campbell  this  fore- 
award  was  *^  noon-;  and  the  utmost  length  they  will  go  is 
JfUSfiS wL  *'  to  give  3,500/.  for  the  leases.  I  wished  much  to 
^^®  j**^*"^  **  bring  them  higher,  and  struggled  hard  for  their 
**  coming  the  length  of  4000/. ;  but  they  are  re- 
''  solved  not  to  give  a  sixpence  more.  Whatever 
*^  others  may  think,  I  am  most  clearly  of  opinion 
*^  that,  in  your  situation,  you  ought  to  accept  this 
"  offer^  &c.'*  so  that  this  sum  of  3,500/.  was  pro- 
posed by  the  other  arbiter.  Do  I  characterize  this 
too  highly,  when  I  say  that  Mr.  Wight  and  Sir 
Hay  Campbell  bad  been  sj>ending  these  three  hours 
in  determining  what  the  one  should  take  and  the 
other  give  for  the  title  which  Thomas  Maule  had 
under  the  interlocutor  of  the  Court  of  Session, 
pronounced  chiefly  in  consequence  of  the  influence 
of  Lord  Braxfleld's  opinion  ;  the  one  struggling  for 
4000/.,  or  a  higher  sum  than  3,500/.;  the  other 
offering  3,500/.,  and  refusing  to  give  more?  And 
Mr.  Wight  then  states  his^  opinion  that  Maule 
ought  to  accept  the  offer^  that  is,  the  offer  to  give 
3,500/.  for  the  title ;  for,  though  words  are  not  to 
be  strained,  they  must  be  construed  according  to 
their  common  mining  and  natural  import.  Mr. 
Wirfit  also  says,  in  his  letter,  "  I  beg  you  will 
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**  let  me  know   whether  you  mean   to  end  upon  April  9, 18I6. 
•*  the  terms  proposed. by  the  other  party."     Was  "— ^v^-^ 

DECREET  AR~ 

not  this,  then,  a  proposal  by  the  other  party  ?  and  bitral 
Mr.  Wight  tells  Maule  that  they  expected  a  speedy  ^"^"^^Yud  as 
answer.     '    .  such,  if 

The  submission  was  dated  March  30,  and  the  clo^k^por  a 
scroll  of  it  has  been  recovered.     Your  Lordships  ^*^"*^^ 
will  recollect  that  it  was  prepared  by  Leslie,  as  to  oifferrht 
whom  it  had  been  stated  by  Mr.  Wight,  in  his  ''^'''"" 
letter  of  March   24,  speaking  of  the  appeal,  that 
if  he  (Leslie)  had  been  at  home  there  would  have 
been  no  attempt  at  a  service.     So  the  scroll  was 
prepared  by  Leslie ;  and  this  could  not  have  been 
done  so  early,  unless  a  speedy  answer  had  been  re- 
turned by  Lieutenant  Maule.     The  scroll  was  after- 
wards altered  and  corrected  by  Sir  Hay  Campbell* 
and   the   submission   was   drawn  out  thus: — ^after 
narrating  the  actions  brought,  and  the  interlocuutor  - 
of  1782>  it  goes  on — 

.  *' But  to  avoid  farther  proceedings  at  law,  the  SubmissioD, 
"  parties  have  agreed  to  settle  matters  by  arbitra- ^^"^^  ^®' 
**  tion ;  therefore,  the  said  George  Earl  of  Dalhousie, 
^<  for  himself,  and  as  administrator-tn-law  for  his 
**  second  son,  the  honourable  William  Ramsay 
**  Maule,  and  for  his  whole  other  children,  and  the 
*^  honourable  Lieutenant  Colonel  Malcolm  Ramsay, 
**  his  Lordship's  brother,  on  the  one  part ;  and 
**  Thomas  Maule,  for  himself,  and  as  administrator- 
*'  in*law  for  (the  Appellant)  WiHiam  Maule,  his  only 
*'  son,  on  the  other  part ;  have  submitted  and  re* 
**  ferred,  and  do  hereby  submit  and  refer,  to  the 
'*  amicable  decision  and  final  sentence  and  decreet 
**  arbitral  of  Mr,  Alexander  Wight  and  Mr.  Hay 
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April  9^  1B16.  ^  Campbell,  advocates,  arbiters  mataally  chosen 
**  by  the  said  parties  sobtnitters ;  and  in  case  of  Tari- 
**  ance  between  the  said  arbiters,  to  the  honourable 
'<  Robert  McQueen,  Esq."  (that  is,  the  very  gentle- 
man by  whose  influence  the  interlocutor  in  favour 
of  Lieutenant  Maule  had  been  pronounced,  he 
acting  only  in  case  of  variance  between  the 
arbiters),  '^  one  of  the  Senators  of  the  Coll^^  of 
''  Justice,  oversman,  mutually  elected  by  the  said 
^parties,  all  questions  between  them,  or  which 
**  either  of  tiiem  may  or  can  have  with  the  other, 
<'  in  relation  to  the  premises,  and  particularly  the 
**  whole  of  the  said  processes  and  claims,  with  the 
"  interlocutor  thereon  pronounced,  and  appeal  tliere* 
<^  on  entered  ;  and  cross  appeal,  competent  to  have 
*'  been  entered ;  both  of  which  are  hereby  agreed 
^'  to  be  departed  from  s  with  full  powers  to  the  said 
**  arbiters,  and,  in  case  of  variance,  to  the  said 
**  oversman,  to  take  in  the  different  claims  and 
^  allegations  of  the  parties,  and  to  receive  all  neces* 
*^  sary  proofs ;  and,  in  general,  to  do  every  other 
'*  thing  else  that  shall  appear  to  them  proper  and 
<^  expedient,  for  determining  on  the  matters  herein 
**  submitted :  and  whatever  the  said  arbiters,  and, 
'*  in  case  of  variance  between  them,  the  said  overs- 
**  man,  shall  decide,  by  decreet  arbitral  to  be  pro- 
^'  nounced  by  the  said  arbiters  and  oversman,  be- 
**  tween  and  the  8th  day  of  April  next  to  come, 
**  the  said  parties  submitters,  for  themselves,  and  as 
*^  admtnistrators«in-*law,  and  taking  burden  on  them 
**  respectively,  as  aforesaid,  bind  and  oblige  them 
'*  and  their  said  children,  and  their  heirs  and  ex- 
**  ecutors,  to  acquiesce  in^  implement,  and  perform. 
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**  under  the  penalty  of  100/.  sterling,  over  andAprii9,i8i6. 
•*  above  performance/'  "ftien  follows  a  claose  of  re-  ^*~v— ^ 
gistration,  &c.  bitbal 

The  scroll  had  been  drawn  out  by  Leslie,  from^^^>[jj^^ 
some  information  or  conjecture  as  to  what  the  par-  such,  if 
ties  meant,  as  a  verbal  agreement  entered  into  be-cL>AKFOBA 
tween  the  Counsel  for  the  parties,   between  *l*e^*^KOFA 
afternoon  of  March  29  and  80;  and  the' arbiters diffbbbvt 
afterwards,  on  April  ad  following,  somehow  or  other,  *^"'"" 
do  the  very  thing  which  Leslie  had  considered  as 
having  been  agreed  upon.    This  seroll,  as  I  before 
stated,  was  laid  brfore  Sir  Hay  Campbell,  and  he 
made  out  the  instrument  of  submission. 

The  arbiters  then  proceed  to  the  execution  of 
their  duty,  and  make  their  award  as  early  as  the 
i!d  of  April.  It  was  a  question  of  some  diffi- 
culty, one  would  imagine,  whether  the  decision  of 
the  Court  of  Session  in  favour  of  Thomas  Maule, 
produced,  as  was  stated^  chiefly  by  the  influence  of 
Lord  Braxfield,  the  oversman,  ought  to  be  recalled ; 
but  in  two  days  they  decide  that  the  judgment  was 
wrong,  Braxfield,  the  oversman,  having  said  that  it 
was  right.  They  find  that  the  leases  were  at  an  end, 
in  consequence  of  the  Earl  of  Panmure  having  pur- 
chased the  property,  and  that  the  tailzies  of  them 
executed  in  1730  wefe  at  any  rate  cut  off  and 
extinguished  by  prescription,  and  were  not  sub* 
sisting  deeds,  and  they  reduced  the  same ;  and  so  far 
altered  the  interlocutor  of  March  1,  178%  but 
adhered  to  it  in  all  other  points ;  that  is,  they  made 
it  in  all  respects  favourable  to  Lord  Dalhousie,  and 
unfevoqrable  to  Mr.  Thomas  Maule.  I  speak  with 
reserve ;  but  I  have  no  conception  that  the  Courts 
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April  9, 1816.  here  would  permit  arbiters  to  go  this  length ;  for 
^""^'"'^^  I  sky  that  they  ought  to  have  been  lx)th  for  and 
against  Lord  Dalhousie,  and  both  for  and  against 
the  other  party.  But  what  they  do  is  to  give 
Lord  Dalhousie  every  thing,  and  Lieutenant 
MauJe  nothing.  Then  they  proceed  to  state  that 
they  thought  it  just  and  reasonable  that  T-Maule, 
though  not  entitled  to  make  any  legal  claim,  ishould 
have  a  provision  in  money  setded  on  him  and  his 
heirs  undermentioned,  in  consideration  of  their 
having  deprived  him  and  them  of  the  benefit  of 
the  leases.  Permit  me  to  call  your  Lordships*  at- 
tention for  a  moment  to  the  letter  of  Mr.  Wight, 
of  March  2Q,  in  which  he  states  that  the  utmost 
length  he  could  bring  them  to  was  to  give  3,500/. 
The  arbiters  then  ordain  Lord  Dalhousie  to  make 
payment  to  T.  Maule  and  his  heirs  of  the  sum  of 
3,500/. ;  that  is,  the  sum  which  Mr.  Wight  said 
the  other  party  had  offered ;  500/.,  thereof  to  T. 
Maule  immediately,  the  remaining  3000/.  to  be 
secured  for  the  use  of  T.  Maule  at)d  the  persons  in  re- 
mainder, nearly  as  in  the  original  scroll  of  the  submis* 
sion  and  the  destination  of  the  entails  of  the  leases. 
Then  we  have  on  March  29  the  counsel  for  the 
parties  treating  about  the  price  to  be  allowed  to  T. 
Maule,  in  consideration  of  his  giving  up  his  claim ; 
a  price  offered  by  the  other  party,  and  the  proposal 
accepted ;  a  scroll  of  submission  drawn  out,  pro- 
ceeding on  the  narrative  of  a  treaty  between  the 
parties  ;  of  a  verbal  agreement,  and  the  terms  of  the 
agreement.  That  scroll  was  indeed  afterwards  al- 
tered so  as  to  make  it  an  ordinary  submission.  The 
submission  was  executed  on  March  30 ;  Lord  Brax^ 
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field,  by  the  influence  of  whose  opinion  the  judg-  April  9, 18I6. 
ment  of  1782  with  respect  to  the  leases  had  been  ^-— ' 

1         •  1      •      .  I  mi  1  DECREET  AE- 

obtained,  being  made  oversman.     The  award  was  to  bitral 
be  made  by  April  8,  and  is  made  on  April  2,  carry-  ^^t  valid  as 
ing  the  agreement  into  execution  according  to  the  svch,  if 
terms  mentioned  in  the  letters  of  Mr.  Wight,  and  cloak  for  a 
in  the  scroll  of  the  submission.     Why  then,  though,  J^^o^o^p^*^ 
as  I  said  before,  I  do  not  think  there  is  any  ground  different 

MATURE 

of  imputation  against  the  arbiters  in  this  case,  yet, 
upon  every  consideration  of  justice  and  right,  I  must 
deal  with  this  as  with  other  cases;  and  I  cannot  repre- 
sent the  transaction  to  my  own  mind,  especially  when 
considering  it  with  reference  to  the  interests  of  the  son 
of  Lieutenant  Maule,  in  any  other  light  than  as  an 
agreement  executed  under  the  colour  of  a  decreet  ar-  This  not  a  de- 
bitral ;  and  I  can,  therefore,  look  upon  this  neither  blu  an  agree-' 
as  a  valid  submission  nor  a  valid  decreet  arbitraL  ™«n<^- 
As  to  the  consequences  of  this  opinion,  I  do  not 
enter  upon  that  consideration  now,  as  the  Court 
below  has  decided  only  upon  the  ground  that  this 
vvas  a  valid  decreet  arbitral ;  but,  however  I  may 
regret  my  differing  from  the  majority  of  the  Court  of 
Session,  I  protest  I  cannot  bring  my  mind  to  consi- 
der this  as  a  valid  submission  and  decreet  arbitral. 

Then  we  have  been  called  upon  to  decide  upon  the 
whole  case  immediately.  That  however  we  cannot 
do,  as  the  Court  below  has  given  no  opinion  except 
as  to  the  validity  of  the  decreet  arbitral ;  and  if  your 
Lordships  concur  in  the  opinion  which  I  have  stated,  ^ 
we  may  declare  that  this  is  not  a  valid  decreet  arbi- 
tral, and  remit  the  cause  as  to  the  other  points. 

Lord  Redesdale.     The   mode  proposed  by  the 
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Apiil  9, 1816.  noble  Lord  does  appear  to  be  the  only  proper  wny 
^*"^"*v"~^  of  dealing  with  the  case  as  it  comes  before  us. 
BITA4L  The  question  here  is'  simply  this ;  whether  the 

VOT  tALiixAs  instruments,  in  the  forms  of  a  submission  and  decreet 
SUCH,  IF        arbitral,  are  in  reality  what  they  are  in  form.     If 
CLOAK  Foit  A  they  are,  then  they  are  binding  as  sOch.   The  object 
noN OVA       ^^  ^®  •"**  ^y  ^^^  Appellant  was  to  reduce  this 
DiFVEEBHT     dccrcct  arbitral,  and  the  Court  repelled  the  reasons 
of   reduction,  sustained    the    defences,    assoilzied 
the  Defenders,  and  decerned.    Now  it  does  appear 
to  me  perfectly  clear  that  the  instruments,  under  the 
form  of  a  submission  and  decreet  arbitral,  were  not, 
in  the  view  of  the  parties,  in  reality  the  instruments 
of  which  the  shape  was  so  assumed.     For  it  is  clear, 
from  the  proceedings  of  the  parties,  that  they  were 
^  not  dealing  in  the  mode  of  arbitration,  but  in  the 

way  of  contract  or  agreement,  to  give  up  the  title 
for  a  certain  sum  of  mbney.  Whether  this  trans* 
action  is  binding  as  a  contract,  is  a  question  not 
now  before  us  to  determine ;  the  simple  question 
being  whether  it  can  be  sustained  as  a  decreet  arbi- 
tral. If  this  had  been,  in  form,  a  contract,  or  trans- 
action of  any  other  description,  to  abandon  the  rights 
of  one  of  the  parties,  it  could  not  be  stronger  than  in 
this  case,  as  there  was  no  discussion  of  the  rights  of 
the  parties  by  the  arbiters,  who  proceeded  on  the 
grounds  of  the  contract  or  agreement  previously  con- 
cluded between  themselves  on  behalf  of  the  parties, 
as  is  completely  manifest  from  the  letters  of  Mr* 
Wight,  and  from  the  scroll  of  the  submission, 
where  it  was  actually  stated  that  the  matter  had 
been  previously  settled  by  agreement,  though  diat 
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was  afterwards  struck  out.     I,  therefore,  perfectly  April  9,  isia. 
concur  with  the  noble  Lord  that  the  decision  of  the  ^~*v-*-^ 
Court  below,  finding  that  this  should  have  effect  as  bit&al 
a  decreet  arbitral,  ought  to  be  reversed.     But  it  is  ^ot  v^id  as 
too  much  for  your  Lordships  at  present  to  decide  ^^^^y'' 

•*  *  ""^  USED  AS  A 

finally  upon  the  whole  case.  cloak  fob  a 

TBAVSAO- 
TIOK  OF  A 

The  formal  judgment  was  as  follows :—  •  diffbeewt 

"  The  Lords^i?^,  that  in  this  action  and  proceed- m^iQ^igifi, 
**  ing  between  the  present  Appellant  and  Respond- ^o»'n»lJ««*K* 
^^  ent,  the  allied  submission  and  decreet  arbitral  of 
'^  the  SOth  March  and  2d  April,  1782,  ought  ndt  to 
"  be  considered  as  having  in  law  the  effect  of  a  sub- 
'*  mission  or  decreet  arbitral,  but  as  a  form  adopted,       ■ 
**  by  which  an  agreement  previously  made  between 
^'  Thomas  Maule,  the  Appellant's  father,  and  George 
^'  Earl  of  Dalhousie,  parties  to  the  said  submission, 
*'  was  concluded :  and  with  this  finding,  it  4s  ordered 
^^  that  the  cause  be  remitted  back  to  the  Court  of 
<^  Session,  to  review  the  interlc>cutor  complained  of, 
**  and  to  do  therein  as  is  just  and  consistent  with 
^  this  finding.** 

Agent  for  Appellant,     Sm itb. 
Agent  for  Respondent,  Camovkll. 
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SCOTLAND. 


APPEAL  FROM  THE  COURT  OF  SESSION  (iST  DIVISION). 


May  5, 7 ; 
JaneM,  1810. 

^ V ' 

LEOITIMACY. 
— DAUOHTEB, 
FOB  A  SUM  OF 
MOMETy  RB- 
VOUBCBS  TO 
HBB  FATHBB 
HBB  CLAIMS 
VNDBB  HIS 
MABBIAOB- 
COVTBACT, 
ABD  DIBS  IK 
BIS  UFB- 
TIMB.^WHAT 
IS  TBB  EFFECT 
OF  THE  BE- 
HUVCIATIOH? 


Mrs.  Akn£  Routledge,  otherwise  ^ 

Majendie,  and  her  husband,  the  v  Appellants. 
Lord  Bishop  of  Bangor j 

Carruthers  and  another — Respondents. 

A.,  by  his  marriage  contract,  settles  lands,  on  failure  of  heirs 
male,  on  the  heirs  female  of  the  marriage,  and  the  heirs 
male  of  their  bodies ;  and  cohabits  ten  years  with  his  wife 
without  issue.  Wife  misconducts  hersdf,  and  divorce  ob- 
tained, but  is  delivered  of  a  female  child,  B.,  before  the 
decree  for  the  divorce.  B.  marries  C,  and  with  his  con- 
sent renounces,  f#r  a  sum  of  money,  all  claim  under  the 
contract,  and  dies  before  A.,  her  presumed  fiither.  Held 
by  the  Court  of  Session  that  this  renunciation  was  good 
against  the  son  of  B.  Sedper  Liord  Eldon  (C.)f  there  is 
adi£ference  between  enabling  a  &ther  to  accelerate  the 
implement  of  a  contract  by  conveving  the  estate  to  his 
son  or  daughter  (though  be  should  afterwards  obtain  a 
re-conveyance),  and  laying  down  a  rule  by  which  an  opu- 
lent lather,  without  parting  with  the  estate^  may,  by  giving 
small  sums  of  money  to  indigent  persons  who  may  become 
en  tided,  defeat  the  object  of  the  contract  any  time  he 
pleases :  and  the  cause  remitted  for  review  to  the  division 
from  which  it  came^  with  instructions  to  take  the  opinion 
of  the  other  division. 

In  the  course  of  the  cause  the  legitimacy  of  B.  was  ques- 
tioned ;  but  per  Lord  Eldon  (C.),  concurring  with  the 
Judges  below,  the  legitimacy  of  the  child  rom  stante 
matriinonio  must  be  presumed. 


Marriage, 
17S1. 


Xn  1731,  Francis  Carruthers,  of  Dormont,  married 
Margaret  Maxwell^  eldest  daughter  of  Sir  William 
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Maxwell,  of  Monreith ;  and  in  1735  a  post-nuptial  Mays,?; 
Contract  of  marriage  was  entered  into  between  the  v"°^    *      j 
husband  of  the  one  part,  and  the  wife,  with  advice  leoitimact. 
and  consent  of  the  trustees  for  her  brother,  of  the ^a^A sumof 
other  part ;  whereby,  in  consideration  of  the  marri-  moket,  rb- 

*  •'  -  •         NOUVCBS  TO 

age  and  the  wife's  portion,  Fmncis  Carruthers  bound  hbr  father 
himself,  his  heirs,  &c.  to  make  up  titles  to  the  ^^"."hw  ' 
estates,  and  to  infeft  Mrs,  Carruthers  in  life-rent  in  markiaob- 

CONTRACT 

a  yearly  annuity  of  1,600  marks,  &c.,  and  to  make  avd  dibs  iv 
due  and  lawful  resignation  of  the  estate  of  Dormont,  "imbI^what 
and  for  new  infeftment  of  the  same  to  be  made  and  »thb  efpbct 
granted  to  Francis,  Carruthers  himself,  and  the  heirs  nuhciation? 
male  lawfully  to  be  procreated  betwixt  him  and  the  Marriage  con- 
said  Mrs.  Margaret  Maxwell  his  spouse ;  whom  fiiil-  J? .       . ' 
ing,  the  heirs  male  of  the  said  Francis  Carruthers,  the  contract, 
his  body  in  any  subsequent  marriage  ;  whom  faiU 
ingy  the  heirs  female  to  be  procreated  betwixt  the 
said  spouses,  and  the  heirs  male  to  be  procreated  of 
their  bodies,  the  eldest  daughter  or  heir  female,  and 
the  heirs  male  descending  of  her  always  excluding 
the  rest,  and  succeeding  without  division  ;  whom  all 
failing,  to  the  said  Francis  Carruthers  his  heirs  and 
assignees   whatsomever.      And  then,   in  case   the  Provision  for 
daughters  of  this  marriage  should  be  excluded  by  eMe^there*'^ 
heirs  male  of  the  body  of  Francis  Carruthers  in  any  ff*?"'^  ^ 

.  ,  .  .  ,  "^  heirs  male. 

subsequent  marriage,  there  was  a  provision  that  the 
daughter,  if  there  should  be  only  one,  should  have  ^ 
18,000  marks ;  and  if  two  or  more,  that  they  should 
have  20,000  marks,  Scots  money,  to  be  divided  as  the 
father  should  think  proper;  and,  if  he  made  no  divi- 
sion, then  to  be  equally  divided,  &c.  at  the  first  term  of 
Whitsunday  or  Martinmas  after  their  respective  ma- 
jorities or  marriage  which  should  first  happen. 

VOL.  IV.  2  D 
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May  5,  7; 
June  29, 1 816. 


In  implement  of  the  first  obligation  in  this  con- 
tract, Francis  Carruthers  made  up  titles  to  the  estates 
LBoiTiMACT,  in  sucH  a  way  as  to  vest  in  himself  and  his  heirs  the 
~^\"f"J'J^  fee  simple.  These  titles  were  completed  in  174a 
MovET,  RB-   It  was  contended  in  the  course  of  the  cause  that  this 

VOUNCEil  TO 

HBR  FATHBR  contrBct  was  a  contravention  of  an  entail  of  1 708^ 

uwde^^hIi^*  made  on  occasion  of  the  marriage  of  one  of  the  Car- 

MARRXAOB-  ruthcrs,  of  Dormonty  with  Mary  Bell,  of  Winterhop- 

AMD  DIES  iVr  head.     But  it  is  unnecessary,  in  the  present  state  of 

HIS  LIFE-  the  cause,  to  consider  that  entail  more  particularly. 

TIME. — WHAT  .  '  .  r  J» 

I8THB EFFECT  as  it  was  not  noticed  by  the  Lord  Chancellor ;  the 
irnvcMTiov>Ju^g^^"^  ^^  ^^^  Court  below  having  turned  upon 

another  ground. 
Female  child       For  ten  years  there  was  no  appearance  of  issue  of 
born  May  28,  ^j^^  marriage  ;  but  on  May  28,  1741,  Mrs.  Carru- 
thers brought  forth  a  female  child,  which  was  dis- 
owned by  Mr.  Carruthers,  who  had  raised  a  process 
of  divorce  against  his  wife  for  adultery  some  months 
Divorce.        before  the  birth  of  this  child.     On  Jan.  p,  1742, 
about  seven  months  after  the  birth  of  the  child,  he 
obtained  a  decree  in  that  action.     It  was  stated  in 
one  of  the  cases  that  Mr.  Carruthers  had  gone  into 
Alleged  iiie-   England  in  the  beginning  of  August.  1740,  at  which 
the  chU^.^      time  Mrs.  Carruthers  was,  as  the  husband  had  in- 
formed his  counsel  he  was  able  to  prove^  in  a  situa- 
tion in  which  women  are  not  when  with  child  ;  and 
it  was  stated  also,  that  Mr.  Carruthers  had  been  ad- 
vised by  counsel  to  raise  a  declarator  of  bastardy,  to 
ascertain  the  illegitimacy  of  the  child,  which  how- 
ever was  not  done.     Mr.  Carruthers  defirayed  the 
expense  of  the  girFs  alin^ent  till  she  was  seven  years 
of  age ;  and  then  she  was,  by  his  orders,  sent  to  the 
house  of  a  farmer  in  Cumberland^  or  Northumber- 
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land.  Inhere  she  retnained  till  August,  1 758,  when  she  May  5, 7 ; 

married  Henry  Routledge,  the  son  of  a  neighbouring  "°^^^*  * 

farmer*  LEoiriMAeT. 

In  1758  Mrs.  Routledge  and  her  husband  raised  ~^^"j°^"p* 

an  action  aeainst-Mr.  Carruthers,  for  implement  of  m^i^b^*  ^^ 

,,,...,  ^  ,  NOUHCB8T0 

the  obugation,  m  the  contract  of  1735,  to  pay  1000/.  hxr  father 

to  the  daughter  on  her  marriage.     The  defence  was  ^ Jdeb  hw  * 
that  Mrs.  Routledge  was  not  the  daughter  of  Mrs.  marrtaqb- 
*Carruthers ;  and  Mrs.  Routledge  was  ordained  to  aw  dus  iv 
give  in  a  condescendence  of  the  facts  alleged  by""^^^^^^ 
her,  tending  to  show  that  she  was  the  daughter  ofisTHBErpscT 
Margaret  Maxwell,  bom^  stantemairimonio,  betwixt  voJciatiov} 
Mr.   Carruthers  and  the  said   Margaret.     A  con- Aogast  1758. 
descendehce  was   given  in,  and  a  proof  adduced,  the  da^hter. 
establishing  that  Mrs.  Carruthers  was  delivered  of  a  1758.  Action 
female  child  on  May  28,  1741  ;  that  the  Pursuer^iVh?' 
was  that  person  j  and  that  she  was  the  lawful  wife  of  **"»*>"^* 
Henry  Routledge.     When  the  cause  was  in   this^®^*°** 
state,  the  parties  agreed  to  settle  matters  without 
furthef  legal  proceedings,  and  a  contract,  dated  Oct,  Amagement 
36,  175y,  was  entered  into  between  Mr.  Carruthers, °^^^^^* 
Mr.  Routledge  (taking  burthen  upon  him  for  his 
wife),  and  Mr.  James  Ewart,  accountant  to  the  Bank 
of  Scotland,  a  creditor  of  Routledge,  and  assignee  of 
Routledge's  claims  on  Mr.  Carruthers ;  whereby 
Routledge  and  Ewart  engaged  that  Mr.  and  Mrs. 
Routledge  should  renounce  all  claim  under  the  mar- 
riage contract  of  1735,  competent  to  Mrs.  Rout- 
ledge, or  any  one  deriving  right  from  her,  in  consi- 
deration of  650/.  which  Mr.  Carruthers  agreed  to  pay. 
In  order  to  carry  this  agreement  into  execution,  a  Arbitration, 
submission,  dated  Nov.  30,  1769^  in  which  Mr*  and 
Mrs.  Routledge,  Mr.  Ewart,  and  Mr.  Carruthers, 

2D2 
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May  5, 7 ;  were  the  parties,  was  entered  into,  and  the  matters  in 
^^  /_  /  difference  referred  to  the  arbitration  of  Mr.  Fergu- 
LBoiTiHAcY.  son  of  Pitfour,  and  Mr.  Alexander  Lockhart,  advo- 
]^^^^"°"J"'cate8;  and  a  decreet  arbitral  was  made,  Dec.  7j 
MONBY,  RE-  1 759,  pursuant  to  the  contract.  On  the  same  day  a 
HER  FATHER  dischargc  and  renunciation  was  executed  by  Mr.  and 
uNDE^R^Hi***  Mrs.  Routledge^  and  Mr.  Ewart  their  assignee,  of 
MARRIAGE-  all  claims  in  virtue  of  the  marriage-contract  of  17S5 ; 
AND^DiEs^K  and  on  the  next  day,  Dec.  8,  1759,  Mr.  Carruthers 
HIS  LIFE-      executed  a  disposition  of  his  estate  ia  favour  of  him- 

TYMB  ""—WHAT 

IS  THE  EFFECT  self  and  the  heirs  male  pf  his  body  ;  whom  failing, 
HUN^iATioK?  ^°  favour  of  his  brother,  William  Carruthers,  and  the 
Renunciation  heirs  male  of  his  body  ;  whom  failing,  to  his  own 
^7  the  daugh-  nearest  heirs  male  whatsoever ;  and,  upon  the  pro- 
Dec.  8, 1759.  curatory  in  this  disposition,  obtained  a  crown 
under whTh  c^***^^^-  ^^^'  Routledge  was  underage  at  the  time 
Hespondeiu  of  thcrenunciation,  and  died,  without  having  ratified 
r^*"!.  \.     it,    in   ]768.     Her  husband  died  soon  after,  and 

Death  of  the       '         .      '  ,  i-     i  .  ..... 

daughter  be-    Fraucis  Carruthcrs  died  in  1773,  or  beginning  of 

lumi^ath^r.  1774,  and  was  succeeded  by  his  brother  William, 

who  entailed  the  estates  on  himself;  whom  failing, 

on  his  eldest  son,  William  Aikman  Carruthers,  and. 

the  heirs  male  of  his  body ;  whom  failing,  on  his 

second  son,  and  the  heirs  male   of  his  body,  &c. 

William  died  in   1787>  and  was  succeeded  by  his 

eldest  son,  William  Aikman  Carruthers,   who  died 

in  1 802,  and  was  succeeded  by  his  son,  William 

Thomas  Carruthers,  the  Respondent. 

1806.  Action     There  were  three  children  of  the  marriage  between 

t^e  daughter  ^^'  ^^^  Mvs.  Routledge,  a  son  and  two  daughters. 

tosctasidetheTheson,  in  1806,  served  himself  heir  of  provision, 

disposiiion  of       ^  1        m^      •  n  ^  -n 

1759.  before   the   Magistrates   or  Canongate,  to   Francis 

Carruthers,  of  Dormont,  in  terms  of  the  marriage- 
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contract^  and  brought  an  action  for  setting  aside  the  May  5, 7; 
disposition  of  I759,  and  subsequent  conveyances,  v         '      / 
on  the  grounds  ^—*1  st,  that  they  were  in  face  of,  lboitimact. 
and  in  direct  contradiction  to,  the  destination  and  ^r'^a  sum^of 
oblifi^ations     in     the    marriage-contract    of    1735  money,  rb^ 

n  nit-  ft  •  N00NCE8  TO 

m  favour  of  the  heirs  of  the  marriage  ;  2dly,  her  father 
That  they  were  executed  in  face  of  letters  oflllj^l"-^^^^ 
inhibition,  raised  by  Sir  William  Maxwell,   &c. ;  marriage- 

—^  COHTRACT   ' 

3dly,  That    his   mother  having  predeceased    Mr.  and  dibs  in 
Francis  Carruthers,  who  died  without  having  ^a^- "im  "i ^hat 
ried  a  second  time,  the  writs  called  for  had  been  "the effect 

OF  THR  RB— 

executed  in  defraud,  hurt,  and  prejudice  of  his  just  nunciation? 
rights  as  the  heir  served,  and  retoured  under  the 
contract  1735.  In  order  to  bring  forward  the  de- 
fence in  the  most  convenient  form,  a  counter^action 
was  brought  by  the  Respondent,  to  set  aside  the  ser- 
vice before  the  Magistrates  of  Canongate,  as  clan-  > 
destinely  and  irregularly  obtained  ;  this  was  con- 
joined with  the  principal  action.  In  the  course  of 
the  proceedings  the  pursuer,  Routledge,  died  ;  and 
his  sister  Mrs.  Ann  Routledge,  otherwise  Majendie^ 
wife  of  the  Lord  Bishop  of  Bangor,  and  her  hus- 
band, for  his  interest,  sisted  themselves  as  parties 
in  the  cause,  and  are  the  present  Appellants. 

In  defence  to  the  princi[^al  action  it  was  at  first  Defence, 
insisted  that  the  pursuers  had  no  title  to  pursue  : — l"«g»^»""**^y* 
1st,  Because  Mrs.  Routledge,  the  mother,  was  not 
the  lawful  daughter  of  Francis  Carruthers :  2dly, 
That  she  was  not  the  child  of  which  Mrs.  Carru- 
thers had  been  delivered  in  174].  To  the  first 
point  it  was  answered  that,  for  any  thing  that  ap- 
peared in  evidence,  Francis  Carruthers  might  have 
cohabited;   and    must   be   presutned   to   have   cb- 
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May  5, 7 ;     habited,  with  his  wife  from  the  day  of  their  mar- 
"°^^^'^^.  riage  to  the  final  separation;  and  that  ^*  pater  est 
traittMACY.  quem  nuptitB  demonstrant ;"  and  as  to  the  second 
iPo«^A  8u"ofP°*"^»  it  was  answered   that  the  identity  of  Mw. 
MowEY,  RE-    Routledge  was  clearly  established  by  the  evidence. 
m%  FATHER  But  the  defence  chiefly  relied  upon  was,  the  settle- 
wDERHir    mentand  discharge  of  1 759.     The  entail  of  17O8, 
MAR&iAOE-     under  which  the  Respondent  was  said  to  be  entitled^ 
AKDDIE8IN    was  also  rcHed  ou ;  but  this  entail,  as  no  opinion 
HIS  LIFE-      ^as  given  upon  it,  at  least  in  the  House  of  Lords, 
IS  THE  EFFECT  may  be  considered  as  at  present  out  of  the  question. 
KUNcfATioN  ?To  the  chief  defence  it  was  answered  :— 1st,  That 
Chief  defence,  the  discharge  of  1759  only  affected  Mrs.  Rout- 
of  "759.**  *^"  ledge's  own  right  to  succeed  in  the  event  of  her  sur- 
viving   her  father;    2dly,  That  Mrs.  Routledge, 
who,  at  the  time  of  granting  this  discharge,  was 
not,  and  never  afterwards  became,  the  heir  of  the 
marriage,  could  not  effectually   discharge   a   right 
which  never  had  belonged  to  her,  to  the  prejudice  of  • 
the  true  heir  of  the  marriage. 
All  the  Jud^     The  Lord  Ordinary  (Balmuto),  and  afterwards  all 
nion'th^a tX'  ^^  Judgcs  of  the  first  division,  were  of  opinion 
legitimacy      ^^i^^  ^\^  preliminary  defetices  could   not  be  sus- 

must  be  pre-  ^  ... 

Bumed.  tained,  and  that  the  legitimacy  of  Mrs.  Routledge 

must  be  presumed ;  but  the  Lord  Ordiwary,  by  inter- 

Interlocutors,  locutors  of  March  II,  and  July  1 1,  I6O7,  sustained 
the  defences  founded  on  the  submissioi^,  <lecreet 
arbitral,  and  discharge  of  1759-    The  Court,  how- 

Intcrlocuior,  gyer  (first  division),  by  interjocutor  of  the  IQth, 
signed  February  21^  1811,  sustained  the  reasons 

Inierlociiiors,  of  reduction ;   but  afterwards,  by  interlocutors  of 

1812. 

May  19,  and  22,   1812,  sustained  the  defences  in 
the  principal  action,  and  repelled  the  defences  in 
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the  counter-action,  and  decerned.     From  the  inter-  Mays,  7; 
locutors  of  the  Lord  Ordinary,  and  the  last  two  in-  v      ^'     / 
terlocutors  of  the  Court,  the  Appellants  appealed,      lbgitihact. 
It  ought  to  be  noticed  that  no  action  of  reduction  tor^sum  of 
of  the   submission  and  decreet  arbitral  had    been  money,  rb- 

NOUNCBS  TO 

brought,  and  that  the  Judges  were,  on  May  1 9,  her  father 
1812,  equally  divided,  till  Lord  Armadale  was  ^^^^'^^''^'j^* 
called  in,  whose  opinion  was  unfavourable  to  theMARRiAOB- 

...  *  COKTRACT, 

Appellants.  and  dies  ih 

The  points  argued  for  the  Appellant  were  : — ^st,^^'^^^^^^^^ 
that  Mrs.  Routledge  renounced  only  her  claim  to  isthbeffect 
the  1000/.,  and  her  own  chance  of  succession,  and  nuvczation? 
that  the  decreet  arbitral  carried  it  no  farther  ;  2dly,  Appeal. 
That  the  decreet  arbitral  itself  was  a  nullity,  not  being 
in  reality  what  it  purported  to  be ;  3dly,  That  Mrs. 
Routledge  had  no  power  to  renounce  more  than  her  , 
own  chance  of  succession ;  and  on  this,  the  great 
point  in  the  cause,  the  cases  of  Campbell  v.  Camp- 
bell,  Kaimes,  Rem.  Dec.  Jan.  1742 — Hay  v.  Lord 
TweeddakySiSLiT^  July  21,  \676--Pantan  v.  Ir- 
vine,  March,    1684 — Cairns  v.   Cairns,  Jan.  31, 
1705 — Lyon  V.   Garden,  July  26,  1715 — Ander- 
son v.  Heirs  of  Shiells,  Nov.   16,  1747 — Macono- 
chie  V.  GreenleeSf  Jan.  12,  178O;  and  the  opinion 
of  Lord  President  Blair  in  the  case  of  Cunynghame, 
Dec.  20, 1810,  were  cited. 

For  the  Respondent,  on  this  last  point,  were  cited 
the  case  of  Stewart  of  Burgh,  17^8,  affirmed  in  the 
House  of  Lords,  1729,  (very  imperfect  as  a  prece^ 
dent  from  its  not  being  known  whether  the  re- 
nouncing son  did,  or  did  not,  survive  the  father) — 
Edgar  V.  Maxwell,  \1 56— Traill  v.  Traill,  1737 
— Allardice  v.  Smart,  1720 — Case  of  Sinclair  of 
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May  5, 7;  Southdcafij  17 68 — Fothertngham  V.  Fotheringhantj. 
uneg9>  8i^  ^'jQ2 — Moncricff  V.  Moncrieffj  1759-  It  was  con- 
LBoiTiMACT.  tended  for  the  Respondent  that  the  object  and  effect 
FOR^A  sum"'  ^^  ^^^  decreet  arbitral  and  renunciation  were  that 
MONEY,  RB-    they  should  be  a  complete  discharge  of  the  obliga- 

» OUNCES  TO        .      "   ,  .  .  *  ^       .  -  ° 

HER  FATHER  tiou  lu  thc  mamagc-contract,  not  only  as  to  Mrs. 
uNMR  Hi7*   Routledge,  but  as  to  all  her  descendants,  substitute 
MABRiAGc-     heirs  of  provision  in  the  destination,  and  that  no 
AND  DIES  IN  reduction  of  the  decreet  arbitral  had  been  attempted ; 
TiMB^^wHAT  *^*^  allegations  made  by  the  Appellants  as  to  mino- 
rs the  effect  rity,  lesion,  fraud,  and  oppression,  were  irrelevant, 
NUNciATfoM?^*  being  jMj  tertii  as  to  them,  they  not  representing 
Mrs.  Routledge ;  and  were  at  any  rate  unfounded^ 
&c.     The  entail  of  J  7O8  was  also  relied  upon  in 
behalf  of  the  Respondent,  while  it  was  contended 
for  the  Appellant,  that  it  was  no  entail  at  all.     But 
for  the   reasons  before-mentioqed  it  is  considered 
unnecessary  here  to  notice  it  further. 

Mr.  Leach  and  Mr.  Horner  for  the  Appellants  ; 
Sir  S.  Romilly  and  Mr.  Clerk  for  the  Respondent. 

June 29, 1816.  Lord  Eldofi  (C.)  In  this  cause,  which  is  one  of 
"^^'"*"  •  y^^y  great  importance,  Mrs.  Ann  Routledge,  other- 
wise Majendie,  wife  of  the  Lord  Bishop  of  Bangor^ 
and  her  husband  for  his  interest^  are  the  Appellants ; 
and  William  Thomas  Carruthers  of  Dormont,  and 
James  Carruthers  his  guardian,  are  the  Respondents. 
It  appears  that  in  1731^  Francis  Carruthers,  of 
Dormont,  married  Margaret  Maxwell,  and  that  in 

Marriag&<:oD-  J 735  a  marriage  contract  was  made  between  them, 

'  in  which  it  was  set  forth  that,  in  contemplation  of 

the  said  marriage  ah-eady  solemnized,  and  tocher 
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after  mentioned,  the  said  Francis  Carruthers  bound  June 29,1816. 
and  obliged  himself  to  make  up  sufficient  titles,  in  ^""^v— — ' 

,.  1  i«./»i  1.'       I'EGITIMACT. 

his  person^  to  the  estates  after  specified,  and  to  in — dajdghtbr, 
feft  his  wife,  Margaret  Maxwell,  in  life  rent,  after  J^hey^^'b-^' 
his  decease,  in  a  yearly  annuity  of  1600  merks,  to  bounces  to 

HER  FATHER 

be  restricted  to  lOCX)  merks  in  case  of  children  pro-  her  claims 

create  and   existing   at  the  dissolution  of  the  mar-  marriao" 

riage.     The  contract  then  proceeds  to  provide  for,  contract, 

and  secure,  the  heirs  of  the  marriage  as  follows  :—  his  life- 

*•  And  moreover  in  contemplation  of  the  said  mar-  jg  xhTbffbct 

"  riage  already  solemnized,  and  tocher  after  men- of  the  re- 

'^^  tioned,  the  said   Francis   Carruthers   binds   and  p^^j^.^^  ^^^ 

**  obliges  himself  and  his  foresaids  to  make  due  and  the  hein  of 

"  lawful  resignation,  &c.,  and  for  that  effect  he  con-^  cmvnage. 

^^  stitutes,  &c.  his  lawful  procurators,  &c.  to  resign, 

*^  and  he   by  these  presents  resigns,   &c.  all   and 

^*  haill  the  five  merks  land  of  Dormont,  all   and 

*^  haill  the  five  pound  lands  of  Twathats  and  Knox, 

^^  &c.  &c.,  in  the  hands  of  his  immediate  superiors 

**  thereof,  or  their  commissions  foresaid,  in  favour 

^^  of,  and  for  new  infeftment  of  th^   same  to  be 

<<  made  and  granted  to  the  said  Mr.  Francis  Car. 

^^  ruthers  himself,  and  the  heirs  male  lawfully  to  be 

^^  procreated  betwixt  him  and  the  said  Mrs.  Mar- 

'<  garet  Maxwell  his  spouse ;  whom  failing,  the  heirs 

^^  male  of  the  said  Francis  Carruthers  his  body  in 

^^  any  subsequent  marriage ;  whom  failing,  the  heirs 

*^  female  to  be  procreated  betwixt  the  said  spouses, 

"  and  the   heirs   male   to  be   procreated  of  their 

^'  bodies,  the  eldest  daughter  or  heir  female,  and  the 

**  heirs  male  descendingof  her  always  excluding  the 

^^  rest,  and  succeeding  without  division  ;  whom  all 

**  failing,  the  said  Francis  Carruthers  his  heirs  and 
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Juiied9»i8i6.  <<  Msignees  whatsomever ;  with  the  burden  always 
^^^j|J^^^2^  "  ^f  *^®  ^^^  Mrs.  Margaret  Maxwell  her  life  rent, 
-^DAuoHTER,  **  anouity  above  written^  ficc."  And  then  by  another 
uom^KB^  clause  certain  provisions  are  destined  to  the  daugh- 
vouvcESTo   jer  or  daughters   of  the  marriage,    in  case  there 

HBR  FATHER       ,,j,®,.  ,  r     t  -  ii 

HSR  CLAIMS  soould  be  no  heir  male  of  that  marnage^  and  that 
MARRXAo!^  ^^^  daughters  should  be  excluded  from  the  land 
covTRACT,     estate  by  the  existence  of- heirs  male  of  a  subse* 

A»D  DIB8  IV  ^        ^       .  ^^    A        1    i.         .  .      . 

HIS  LIFE-       quent  marriage.     ^^  And  furthermore,  m  regard  the 

isTHiTFirecT" '•^^  Francis  Carruthers  his  lands  and  estate,  is 

OPTBBRB-     «  provided,  failing  heirs  male  of  this  marriage,   to 

Pft>f4sionfor  **  *^®  ***^  Fraucis  Carruthers  his  heirs  male  in  any 

daos^rs  in    ^^  subsequent  marriage,  whereby  the  daughters  .of 

heirs  male.     ^^  ^be  present  marriage   may  be  excluded :  there- 

^'  fore,  and  in  that  case,  that  the  daughters  of  this 

"  present  marriage  shall  be  excluded  from  the  said 

^'  estate  by  the  heirs  male  of  the  said  Francis  Car- 

'^  ruthers  his   body  in   any  subsequent  marriage, 

''  the  said  Francis  binds  and  obliges  him,  his  heirs 

*^  and  successors,  to  content  and  pay  to  the  daugh- 

*^  ters,  one  or  more,  to  be  procreate  betwixt  him 

'<  and  the  said  Mrs.  Margaret  Maxwell,  the  sums 

'*  of  money  following,  in  full  of  all  portion  natural, 

*^  legitim,  executry,  or  what  else  they  might  claim, 

^^  through  the  decease  of  the  said  Francis  Carru- 

"  thers  and  Mrs.  Margaret  Maxwell,  viz : — If  there 

'^  be  but  one  daughter,  the  sum  of  18,000  merks,^ 

^'  and  if  two  or  more  the  sum  of  20,000  merks, 

''  Scots  money,  to  be  divided  among  them  as  the 

'^  said  Francis  Carruthers  shall  think  fit ;  and   in 

<^  case  of  no  such  division  by  the  father,  to  be  di- 

**  vided  equally  after  a  pracipuum  of  2000  merks 

**  shall  be  set  apart  to  the  eldest  daughter,  and  that 
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"a/  the  Jirst  term  of  Wkitmnday  or  Martinmas  ^wx,9g,u\^. 
^*  after  their    respective   majorities   or   ^^^^S^^^^^^^^^^ 
•*  xohich    shall  first  happen^    with  ten    per  cent.  — dauohtu. 
**  of  liquidate   expenses^    in   case    of  failzie,   and  ^uom^^^ 
"  annual  rent  of  the  said   respective   portions,  so  »ooircB8  to 
**  long  as  the  same  shall  remain  unpaid  after  the  hxr  cLAiua 
**  foresaid  terms  of  payment ;  and  the  said  Francis  m!^"^^^. 
"  Carruthers  binds  and  obliges  him  and  his  fore-  contract^ 
^^  saids  to  furnish  the  said .  daughters  with  aliment^  his  lipb- 
**  clothings  and  education^  according  to  their  degree,  ^^^J^^ 
**  until  the  foresaid  portions  become  payable."  ©^  thi  R»i 

Of  this  marriage  there  was  issue  one  child*  Eliza-  ^^^^  ^^^^^ 
beth,  born    May   28,    1741.     As    to  this  childj  before  dWoice 
whether  legitimate  or  not,  that  is  one  point  to  be  bustle  pte- 
decided:  and  I  concur  with  all  the  Judges  below  p'PJ^^  ^ 
that,   in  law,  she  must  be  taken  to  be  the  legiti- 
mate daughter  of  Francis  Carruthers. 

This  daughter  was  afterwards  married  to  Henry  Marriage  of 
Routledgc,  who  brought  an  action  in  the  Court  of  J^J'^J^ 
Session,  concluding,  ^'  that  the  said  Elizabeth  Car-led^»aod 
**  ruthers  being  the  only  child  of  the  said  Francis,  picmcntof"^ 
**  procreated  by  him  of  the  marriage  with  the  said  ^3?^"^*^^' 
^*  Margaret  Maxwell  his  spouse^  she  is  therefore  en- 
*^  titled  to  the  whole  provisions  in  the  said  marriage 
^  contract  contained ;  and  therefore  that  the  said 
**  Francis  Carruthers,  her  father,  ought  and  should 
^  be  decerned  and  ordained  to  implement  and  per- 
*^  form  to  the  said  pursuer  and  her  husband,  for 
^'  himself  and  his  interest,  the  whole  obligements, 
^'  conditions,  and  provisions,  incumbent  upon  and 
*'  prestable  by  him,  as  in  the  said  marriage^contract 
"  mentioned  and  conceived  in  her  favours ;  and  par- 
**  ticularly  to  make  |>ayincnt  of  the  aforesaid  rooo/. 
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Jane  S9, 1816. "  sterlitig  of  money  provision  obliged  to  be  jpaid  to 
^""*^^"~^  "  her  as  the  only  daughter  of  the  marriage,  at  the 

iBGITIMACY.  .1..  A 

— diughter/'  day  of  her  marnage,  which  was  August  13,  1758 
MOMYy  R^^  "  years,  and  annual  rents  from  that  day  and  in 
HOTOCBSTO   ('time  coming  during  the  non-payment:  at  least 

HBR  FATHER  *     ^ 

HER  CLAIMS  ^^  thc  Said  defender  should  be  decerned  in  payment 
MARMAOfr-  **  of  the  annual  rents  from  the  said  day  of  marriage 
CONTRACT,     «  and  in  time  comings  &c.'* 

HI8  LIFE-  It  appears  that  Francis  Carruthcrs  had  brought  a 

M  TOMFPECT  P^^^^®^  ^^  divorce  against  his  wife,  and  obtained  a 
OF  THE  RE-     divorce  accordingly.     It  is  unnecessary  however  to 
Divorce.        K^  through  the  statement  as  to  the  legitimacy  or  il- 
legitimacy  of  this  child,  as  we  must  take  her  to  be 
legitimate.     But,  in  the  course  of  the  proceedings. 
Arrangement  an  arrangement  was  made  between  the  parties,  and 
carried  into  effect  by  four  different  deeds.     The  first 
Contract       was  a  Contract  between  Henry  Routledge  and  James 
Oct.«6, 1769.  E^3^^^  accountant  to  the  Royal  Bank  of  Scotland, 
his  creditor,  on  the  one   part,  and  Francis  Carru- 
thcrs of  Dormont  on  the  other.    This  contract,  after 
'    reciting  the  marriage  contract  of  1735,  and  the 
claims  made  under  it  by  Mrs.  Routledge  and  her 
husband,  proceeds  thus : — "  But,  in  order  to  remove 
*'  all  claims  or  pretensions  that  they  may  have  there^ 
'^  upon,  at^d  also  to  remove  and  put  a  stop  to  all 
^^  processes  they  may  have  against  one  another,  of 
'^  whatever  kind  or  nature,  they  (that  is,  Mr.  Rout- 
<'  ledge  and  Mr.  Ewart  on  the  one  part,  and  Mr. 
•*  Carruthers  on   the  other)  hereby  agree,  in  man- 
'•  ner  after-mentioned,  that  is  to  say,  the  said  Henry 
^*  Routledge  and  James  Ewart  bind  and  oblige  them^ 
'^  conjunctly  and  severally,  their  heirs,  executors,  and 
^^  successors,  that  the  said  Elizabeth  Carruthers,  and 
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^' her  said  husband,  shall  except  of  650/.  sterling  June29,i8i6. 

*'  iu  full  satisfaction  of  the  whole  provisions  con-  '       ^^^— ^ 

**  tained  in  the  foresaid   contract   of  marriage  by  — DAuoHTBRt 

*^  right  of  succession,  or  any  other  claim  or  demand  monet  °rb-° 

^  of  whatever  kind  or  nature,  which  the  said  Eliza-  houhcbs  to 

^^  beth  Carruthers^  or  her  foresaid  husband,  or  her  or  hbr  claihs 

"  their  heirs,  or  the  said  James  Ewart,  or  any  other  ^^rr^ao*. 

"  persons  deriving  right  from  them,  can  demand  or  cohtbact, 

*'  pretend   to  m  any  manner  of  way,  by  virtue  of  his  lifb- 

"  the  said  contract  of  marriage,  or  any  other  ways  "^^'^^^ct 

"  whatsoever^  against  the  said  Francis  Carruthers,  op  the  rb- 

'^  his  heirs,  executors,  or  assignees,  now  and   for 

^'  ever.     And  in  order  that  the  said  Francis  Carru- 

^'  thers  and  his  foresaids  may  be  effectually  secured 

**  against  the  same,  or  any  future  claim,  that  the 

^'  said  Elizabeth  Carruthers,  her  said  husband,  and 

^^  her  or  their  foresaids,  or  the  said  James  Ewart, 

*^  may  make,  they  thereby  bind  and  oblige  them 

*^  and  their  foresaids,  that  they  shall  execute  and 

<<  grant  renunciations,  or  whatever  deed  or  deeds  in 

"  writing  which  shall  be  thought  proper  and  neces- 

**  sary,  by  the  said  Francis  Carruthers  and  his  fore- 

*'saids,.or  their  lawyers,  to  effectuate  and  secure 

<<  the  premises,  and  to  exclude  all  claims  or  pre- 

**  tensions  they  or  their  foresaids  can  have  against  ' 

^  him  or  his  above-mentioned :  and  whereas  the 

*^  said  Elizabeth  Carruthers  is  now  a  minor,  the 

'^  said  Henry  Routledge  and  James  Ewart  bind  and 

**  oblige  them,  conjunctly  and  severally,  their  heirs, 

'<  executors,  and  successors,  that  the  said  Elizabeth 

^*  Carruthers  shall,   upon  attaining  to  the  years  of 

**  majority,  judicially  ratify,  and,  if  needful,  renew 

^'  the  said  renunciations  or  deeds,  or  any  other  deed 

'^  or  deeds  in  writing,  that  ipay  be  thought  proper 
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Juoes9, 11316.  <c  f^j.  jjj^  gj|{^  purposes  by  the  said  Francis  Garni- 
•— jr^~^  **  thers  or  his  foresaids,  for  their  farther  security 
'^daughtbr/^  concerning  the  premises ;  and  they  shall  warrant 
Mover,  RB-  ''  ^'^^  deeds  to  be  granted  as  aforesaid  to  the  fere- 
KbuKCEs  TO   ci  gaid   Francis  Carruthers  and  his  foresaids,  at-all 

HBR  VATHER  , 

HBR  CLAIMS  *'  hauds,  and  against  all  deadly,  as  law  will.  And, 
MARBiAo"  "  ^°  *^®  other  part,  the  said  Francis  Carruthers 
CONTRACT,  **  obliges  him,  his  heirs,  and  successors,  to  pay  to 
BIS  LirB-  '^  the  said  Elizabeth  Carruthers,  Henry  Routledge 
Ji!U-n!!l~"  her  husband,  or  to  the  said  James  Ewart,  for 

18  THB  BFFBCT  '  ' 

opTHBRB-  "their  behoof,  the  foresaid  sum  of  650L  sterling, 
vuirciATiov  ^  ^p^^  ^j^^  j^y^  ^Y^^^  jIj^  ^^j j  deeds  shaH  be  delivered 

^^  to  him  properly  executed  by  the  parties  foresaid, 
**  with  the  interest  thereof,  from  the  time  of  exe- 
"  cuting  the  deeds,  during  the  not*payment  thereof.'* 
This  contract  was  executed   at  Dumfries,  and 
bears  date  October  26,    I7d9«     Mrs.   Routledge 
herself  was   not   a  party  to  it ;  but  her  husband, 
taking  burden  for  her,  in  conjunction  with  Ewart, 
his  creditor,  thereby  engaged,  1st,  that.  Mr.  and 
Mrs.  Routledge  should  renounce  the  pipvisions  con- 
tained in   her  father*8  contract  of  marriage,  and 
every  claim  or  demand  in  virtue  of  it,  competent 
to  her  or  any   person  deriving  right  from   her'; 
2d\y,   that  the   value  of  this  abandonment  of  all 
her  claims  should   be  650L  and  no  more ;  and  it 
was  agreed,   that  she   and    her    husband    should 
execate  and  grant  renunciations,  or  whatever  deed 
or  deeds    in    writing,    which  should   be  thought 
proper  and  necessary  by  the  said  Francis  Carru- 
thers, or  his  foresaids,  or  their  lawyers,  to  effectuate 

^!*^r°*    and  secure  the  premises. 

Maolev.  There  followed  on  this  a  submission  for  a  decreet 

arbitral,  a  proceeding  somewhat  different  from  arbi- 
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tration  in  this  country ;  for  here  the  grounds  of  dis- June 29,1816. 
pute  are  referred  to  the  arbitrators,  and  they  deter-  ^■■^>^^"^ 
mine  on  them.  But  it  seems  to  have  been  not  un — oauohteb, 
common  in  Scotland  for  the  parties  to  come  to  an  JJ^/^J** 
aerreement  between  themselves  on  the  subject  of  the ''^^*^"™ 

^  .        j.fl.  1      ,  -  HE»  PATHBR 

matters  m  difference,  and  then  to  put  that  agreement  her  claims 

in  the  form  of  a  submission  and  decreet  arbitral,  forJ[^^**J^'^ 

the  purpose  of  giving  it  effect  as  such.    Accord- contract, 

ingly,  on  Nov.  30,  ]759»  a  submission  was  executed  hu  lifb- 

between  Elizabeth  Carruthers  and  Henry  Routledge  J^^'^'JJJ^ 

her  husband,  and  James  Ewart,  of  the  one  part,  and<»  thb  rb- 

Francis  Carruthers,  of  Dormont,  on  the  other,  which 

sets  forth  the  contract  of  marriage  and  previous  pro-Sabmiiaion. 

ceedings;   and,    after    mentioning    that   the  said  •  ^   ' 

Elizabeth   Carruthers  and  her  said  husband  had 

iliade  over  their  claims  in  virtue  of  the  said  contract 

of  marriage  to  James  Ewart,    accountant  to  the 

Royal  Bank  of  Scotland,  in  security  of  certain  siims 

due  by  the  said  Henry  Routledge  to  him,  it  submits 

and  isefera  ^*  to  the  final  sentence  and  decree  arbitral 

'*  to  be  given  and  pronounced  by  Mr.  James  Fer- 

'^guson  of  Pitfour,  advocate,  and  Mr.  Alexander 

*^  Lockhart,  advocate,  arbiters  mutually  chosen  by  the 

**  said  parties ;  and,  in  case  of  their  variance,  by  an 

*^  oversman  to  be  named  by  them,  which  they  are 

^'  hereby  empowered  to  do,  all  questions,  dags, 

'^  claims,  controversies,    or  demands  of  whatever 

''  nature,  that  either  party  has  or  can  have  against 

^*  the  other,  and  particularly  all  right  or  claim  of  suc- 

'^  cession,  or  other  right  or  claim  of  whatever  kind, 

*'  which  the  said  Elizabeth  Carruthers  and  her  said 

*'  husband  have  or  can  pretend  to,  either  now,  or  at 

^'  any   time,   or  in  any  event  that  may  hereafter 
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JaM89»i8i6. ''  happen,  in  virtue  of  the  provisions  mentioned  in 
^""'^^'^■^  "  the  said  contract  of  marriage  in  favour  of  the, 
— DAVGBTEB,  *'  childrcu  thereof,  either  with  regard'  to  the  succes- 
MOHET*  M-^*^  "  ^^^^  ^^  ^^^  estate  of  Dormont,  and  others,  provided 
HouscEs  TO    «  by  the  said  contract  to  the  heirs  female  of  the  said 

HEE  FATHER      „  ,  .    ,  •  •  .    .  ^  - 

HER  CLAIMS    "  mamage,  or  with  regard  to  the  provision  of  1000/. 

MARRIAGE-     "  sterling  to  one  daughter  of  the  said  marriage^  in 

CONTRACT,      «  th^  event  of  her  being  excluded  from  the  succes- 

HIS  LIFE-       ^*  sion  of  the  said  estate  by  an  heir  male  of  the  body 

IS  THEEFmT  "  ^^  ^^^  **^^  Francis  Carruthers  of  any  other  roarri* 

OF  THE  RE-     <^  age,  in  manner  mentioned  in  the  said  contract,  or 

€€  j^jjy  claim  which  the  said  James  Ewart  has  or  can 

^'  pretend  to  in  right  of  the  said  Elizabeth  Carru- 

"  thers  or  Henry  Routledge,  or  any  other  claim  or 

'^  demand  which  they  or  any  of  them  have  or  may 

*'  have  against  the  said  Francis  Carruthers  or  his 

**  heirs,  in  any  manper  of  way  whatsoever/' 

The  decreets  arbitral,  which  have  it  for  their 
object  to  carry  these  agreements  into  execution,  are- 
made  very  promptly ;  and  accordingly,  on  Dee.  7> 
1759,  the  arbiters  by  their  decreet  arbitral,  after  re- 
citing the.  deed  of  submission,  and  that  they  had 
considered  the  clainis  or  demands  of  Elizabeth  Car- 
ruthers against  her  father,  and  particularly  any  right 
Decreet  ar-  or  claim  of  succession,  &c.  ordained  ^'  the  said 
^y^^;^^'^**' Francis  Carruthers  to  make  payment  to  the  said 
**  Elizabeth  Carruthers,  and  to  the  said  Henry 
^'  Routledge,  her  husband  for  his  interest,  and  to 
''  the  said  James  Ewart  in  their  name,  as  having 
^^  right  for  them  in  manner  before  mentioned,  of  the 
'^  sum  of  650/.  sterling,  in  full  satisfaction  to  the  said 
^*  Elizabeth  Carruthers  and  her  said  husband,  and 
'^  the  said  James  Ewart,  in  their  right,  of  all  right 
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^*  6f  sttooessioD,  or  other  right  which  they,  or  any  of  Jane89;i8id. 
•*  thein>  have,  or  can  or  may  have,  at  any  time,  or  '^  ^ — ' 
'*  ID  any  event  that  may  hereafter  happen*  to  the— dauortek, 
•*  said  estate  of  Dormont  and  others  foresaid,  and  Mo^^yRE-"^ 
*'  of  the  foresaid  provisions  to  the  children  of  theNouKCBsxo 

«        .         •  •  '^  r^L       r  'J  -L         ..  HER  PATH  BR 

^^  marriage,  in  virtue  of  the  foresaid  contract j  or  any  bbr  claims 
•'  pollion  natural, executry,  legitim,  or  what(ever  elseJ^^^J^^°'|_/ 
''  the  said  Elizabeth  Carruthers,  her  said  husband,  covtbact. 
'^  or  the  said  James  Ewart,  in  their  right,  may  claim  his  life-' 
**  through  the  decease  of  the  said  Francis  Carruthers,  "!15'""^"*^ 

^  ^^  IS  'I'liE EFFECT 

^  and  that  betwixt  and  the  15th  day  of  Dec.  instant,  of  the  re- 

"  with  the  legal  interest  of  the  said  principal  sum,  ^^^^^^'^^^^ 

''from  the  date  of  these  presents,  during  the  not 

**  payment  of  the  same.    And,  in  the  next  place,  we 

'^  decent  and  ordain  the  said  Elizabeth  Carruthers 

*'  and  the  said  Henry  Routledge,  for  himself,  his 

*^  own  right  and  interest,  and  as  taking  burthen  upon 

'<  bim  for  his   said  spouse,  and   the  said  James 

''  £wart,  for  his  right  and  interest,  and  as  taking 

**  burthen  upon  him  for  the  said  Elizabeth  Carru- 

''  thersand  Henry  Routledge,  toexoner,quit  claim, 

^*  and  sifhpliciter  discharge  the  said  Francis  Carru- 

'^  thers,  of  all  clags,  claims,  controversies,  or  de- 

'*  ouffids,  of  whatsoever  nature,  which  they,  or  any 

V  of  them  have,  or  can  have,  against  the  said  Fran- 

'f  ois  Carruthers,  for  any  cause  or  occasion  preceding 

^.  the  date  of  the  said  submission ;  and  particularly, 

^  to  cHscharge,  renounce,  and  overgive,  in  favour  of 

^*  the  said  Francis  Carmthers,  his  heirs  or  assignees, 

**  all  rigtit  or  claim  of  -  successidn,  or  oth^r  right  or 

**  claim  of  whatever  kind,  which  the  said  Elizabeth 

^  Garrutbers,  and  her  said  husband,  or  the  said 

^  James  Ewart,  in  their  right,  have,  or  can  pretend 

VOL.  IV.  2  E 
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Juom99,X9X^^.'*  t^  either  now,  or  any  timc^  or  in  any  evmt  that 
""      ^  **  ip^y.  happen  after  the  date  of  the  said  submiasion; 
^DAuoHTCB,  **  in  Virtue  of  the  provisions  mentioned  in  aaio  con- 
Mowra^'  **  traiqt  of  marriage,  in  favour  of  the  children  thereof, 
V0UVCB8  TO  (f  either  with  regard  to  the  aucceasion  of  the  estate  of 
HSA  cL4iMf   *'  Dormout  and  others  before  mentioned,  provided 
MARRiAo"     ''  ^y  ^^  ^^^  contract  to  the  heirs  female  of  the  said 
cosTHAct»    <<  n^aiFri^gQ ;   or  with  regard  to  the  provinoa  of 
HIS  LIFE-      **  lOOOA  sterling,  to  one  daughter  of  the  said  marri- 
18 THsmscT "  *^>  ^^  ^  event  of  her  being  excluded  finom  the 
OF  THB  Rs^    <<  suc^ssioo  of  the  said  estate  by  an  heir  male  of  the 
muijpiATioi,?,,  body  of  the  said  Francis  Carruthers  of  any  other 
*^  marriage ;  and  alsct^  to  renounce  and  discharge  all 
*^  portion  natural,  legitim,  exeeutry,  or  whatever  else 
*'  the  said  Elizabeth  Carruthers,  and  her  said  hus- 
*^  b4ud»  or  the  said  James  Ewart,  in  dieir  right,  asay 
^>  cliaim,  or  pretend  to,  by  and  through  the  deeease 
'*  of  the  said  Francis  Carruthers ;   and  for  that 
f<  ^fiect,  to  execute  and  deliver  to  the  said  Francis 
'<  C^rruthoriii  or  hia  foresaids,  a  valid,  formal,  and 
'<  e^BCtual  discharge  ^nd  reminciation,  in  the  terms 
/<  hffqre-mentioncdy  containing  a  cbuae  of  absofaite 
/<  warrandice  by  the  said  £li2abethGarrathers,Heaiy 
'<  {loutledge,  «n4  James  Ewart,  and  all  otfier  daMes 
**  n^sceissary.    And  upon  payment  of  the  foresaid 
**  fum,  we  d^o^fn  and  declare  the  said  whole  chims 
\     '^  ti^  be  disQhur^  and  renounced,  and  the  said 
'^  Frao^  C«irruthera,  and  his  foresaids^  to  be  free 
"  thereof,  and  acquitted  theiefrom  for  ever.**    I  just 
x>bs4nre  herq  that  nothing  is  expressly  said  as  to  the 
chil<jirQi>  of  Mrs.  Routledge, 
Dec.  7»  1759.      Qo:  the  day  when  this  decree  arbitral  was  signed, 
DischRrge  j  ^^|4.{|g|^^  guj  reoilnciatidft  was  obtained  from  Mrs. 


ON  APPEALS  AND  WRITS  OF  ERROR.  411 

Boutlodge,  described  as  Elizabeth  Carruthers^  011/7  Jumeso^isid. 
cbiid  procreate  of  the  nutrriage  betwixt  Francis  "— v— ^ 
Carrutbers,  and  Margaret  Maxwelt,  and  from  Henry  — nAvoHTsil, 
Routledge  her  Husband,  and  James  Bwirt/ their  J^^J);^^^^^^^^ 
assignee^  which  redtes  the  terms  of  the  decree^  and  »»»»•  to 
then  proceeds  in  these  words  t  *  Therefore,  know  ye,  hm  claims 
'<  that  I  the  said  Elizabeth  Camithcrs,  with  the  spe-  ^^J^l 
ff  dal  advice  and  oonsent  of  my  said  husband ;  and  comtaaqt, 
*^  I  the  said  Henry  Houtledge^  for  myself^  my  6wn  his  tm^' 
"  right  and  interest,  and  as  taking  burthen  upon  ^nc  ]^J^J^~^"^^ 
5^  for  my  said  spouse,  and  wo  both,  with  mutual  of  thb  sb- 
♦**  adTice  and  consent;  and  I  the  said  James  Ewart,  J||*^'j21^ 
^  for  my  own  right  and  interest,  and  aa  taking  bur-  Boatiedge, 
'^  then  upon  me  for  the  said  Elizabeth  Garruthers  ^wJ 
'*  and  Henry  RoQtledge,-^-4iave  exonered  and  dis- 
^  charged,  as  we  by  these  presents,  exolier,  quit 
^*  claim,  and  simpUciter  discharge  the  said  Frehcis 
^^  Ganmtheis,  his  heirs  and  successdrs,  df  all  clfags, 
^^  claims,  controversjea^  and  denaaodsyof  wiuLterer 
^  nature,  which  we  or  any  of  us  have,  ot  can  have 
^  against  the  said  Francia  Carrulhers,  for  any  cause 
<*  or  occasion  preceding  the  datf  of  the  s«d  submis*- 
**  sion ;  and  particakriy>  we,  ifonr  our  respective  rights 
^aod  intdresta,  and  as  taking  burthen^  in  manner 
^  before-mentioned,  have  discharged  and  remninced, 
^  and'  by  these  presents^  discharge,  renounce,  and 
^  overgive,  to,  and  in  favour  of  the  said  Francis  Cait. 
^  ratkers,  his  heiraand  aasignees,  all  right  of  succes- 
^  sion,  or  other  right,  which  I  the  said  Elizabeth 
^  Garruthers,  and  my  said  husband,  or  I  die  said 
^<  Janes  Ewart,  in  their  right,  have  or  can  pretend 
**  to,  either  now  or  at  any  time,  or  in  any  event  that 
^naiy   hereafter  happen,  in  virtue   oif  the  pnK 
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June  29, 1816.  *^  visioos  mentioned  in  the  said  contract  of  marriage, 

>— ""v-— ^  «  in   &vour8  of  the  children  thereof,  either  with 

^oAUQHTBit>  **  r^ard  to  the  succession  of  the  estate  of  Dormont^ 

mowt,'Tb-'''"  *"^  ^^^^^  ^^^^  specified,  provided  by  the  fore^ 

Moovcss  TO  «  said  contract  to  the  heirs  female  of  the  said  marri- 

BM  CLAIMS  **  age,  or  with  regard  to  the  sum  of  lOOO/L  sterling, 

"'^Mo'l.    **  provided  to  one  daughter  of  tlie  said  marriaige,  in 

comDRACT,     **  the  event  of  her  being  excluded  from  the  succession 

imuFB* '*  "of  the  said  estate,  by  anlieir  male  of  the  body  of 

TiMB.-.  WHAT  €i  f\^^  gi^iij  Francis  Carruthers,  of  any  other  marriage ; 

OF  TRBBB-     '^  and  also,  to  have  renounced  and  discharged,  aa  we, 

^yciATioMF  ,<  j^y  these  presents,  for  bur  several  rights  and  inter* 

nsi.  '^ests,  and  as  taking  burthen  in  manner  foresaid, 

"  renounce  and  discharge  all  portion  natural;  legitim, 

*  '^  execntry,  or  whatever  else  I'  the  said  Elizabeth 

"  Carruthers    may    claim   or  pretend   to^  by  and 

^^  through  the  decease  of  the,  said  Francis  Carru- 

.^  thers,  with  all  action  or  execution  competent  to  us, 

"  or  any  of  us,  concerning  the  premises.** 

Your  Lordships  will  permit  me  here  to  mention 
that  it  was  contended,  on  the  one  hand,  to  have  been 
the  intention  of  the  parties  in  these  proceedings;,  that 
Mrs.  Routledge  should  compromise,  for  this  sum  of 
650L,  not  only  her  claim  to  the  sum  of  lOOOil  in 
case  there  should  be  an  heir  male,  but  diat  the  pro- 
ceedings were  intended  as  a  discharge  and  renuncia* 
tion  of  the  succession  of  Elizabeth  to  the  estate  in 
case  there  should  be  no  heir  male,  and  that  too  to 
the  extent  of  precluding  any  children  of  hers  who 
might  be  heirs  under  the  contract  from  succeeding 
to  the^  estate,  though  she  should  predecease  her 
frlfaer. 
«t .  i!!|? he  next  day^  Dtb^  8,  1 759,  after  the  discharge 
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was  granted,^ Mr.  Carrutbers  executed  a  disposition  Jon««9.  isi6. 
of  the  estate  of  Dormont  in  favour  of  himself  and  the  j^jjoiTiifTcf 
heirs  oa^le  to  be  procreated  of  bis  body;,  whom— dauohter,. 
feiiing,  in  favour  of  Williaoi  Carrutbers^  bis  brother,  movet.rs-  ^ 
and.  the  heirs  male  of  his  body ;  whom  faih'ng/  in  her*^hm 
ihvouriof  his  own  nearest  heirs  male  whatsoever  :h£r  claims 
and  on  the  proeuratory  of  resignation  contained  in  marriao's- 
this  deed  he  was  infeft.  ah^d^^' 

Mrs*  Routledge  died  in  1763^  before  Mr.  Francis  >hi8  x.»r. 
Cairuthers  of  Dormont,  who  died  in  1773  or  1774.  « tSbbmSct 
Of  the  marriage  between  this  Elizabeth  and  Mr.*^^™BRR.     , 

Ti        .1     1  1  1  ••  1  %  1  HUHCIATIOM? 

Konttodge  three  children  were  bom  ;  a  son  and  two  Death  of  Mn. 

daughters..    John*  the  only  son,  being  advised  that^^^^H^i^ 

he  had  ngbt  to  the  estates  of  Dormont,.  on  Feb.  1,  her  pmuoMd 

]  806,  served  himself  heir  to  Francis  Carruthers  of  ^^*^' 

Dormont,  under  the  marriage-contract:   and  this 

was  an  action  of  reduction,  at  his  instance^  to  set  isos.  Action 

aside  the  disposition  of  Dec.  8, 1759,  and  subseiquetat  ®^'^"^^- 

convejrances,  as  being  in  direct  contradiction  to  the 

obligations  in  the  marriage-cobtract  of  1735  ;  con^' 

tending,  1st,  That  it  was  never  intended  to  renounce 

the  right  of  Elizabeth  to  the  succession  in  case  there 

should  be  no  heir  male,  but  only  her  right  to  the 

1000/.  in  case  there  should  be  an  heir  male ;  and  2d, 

That,  as  she  was  not  heir  in  the  life-time  of  her 

&ther  Francis,  she  could  not  make  a  renunciation  of 

the  right ;  and  if  she  could,  she  could  renounce  only 

her  own  right,  and  that  she  could  not  prevent  her 

son  from  succeeding  in  the  event  of  her  dying  before 

Francis  Carruthers. 

The  action  was  commenced  before  the  separation. 
of  the  Court ;  but  the  cause  was  heard  after  that 
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against  ooe^ 
that  the  action 
was  well 
foa  tided. 

RedamuBg 
petition^  and 
interlocutor    . 
altered. 


acpamlioa^  befote  the  firrt  ^vision,  4tnd  it 
decided  by  four  Judp^es  agaimt  one  that  the  aetioo 
was  well  founrded ;  Lord  Pmident  Bhir  btinf^  at 
the  head  of  the  fbnr  Judges,  and  stating  that  he  was 
perfectly  satisfied  that  Mr.  Ferguaon^  afterwards 
Lord  Pitfour^  did  not  mean  that  Elizabeth  sfaonld 
renounce,  and  would  not  have  permitted  her  to 
renounce,  more  than  her  own  interest  in  the  1000/. 
or  in  tiie  estate;  and  that  he  was  also  olearly  of 
opinion  that,  as  ^e  predeeeased  her  father,  her  dis- 
charge could  not  affect  the  interest  of  her  son* 

A  redaiming  petition  was  presented  against  this 
interloeutor,  and  a  change  of  Judges  had  taken 
place  in  the  interim.  It  appears  that,  on  this  second 
considemtioii  of  the  baose,  the  Judges  were  equally 
divided  tiU  Lord  Armadale  was  called  in.  The  LoM 
President  Blair  had  died ;  and  the  next  President 
was  pf  opinion  that  the  parties  did  mean  that  the 
whole  rights  should  be  renounced,  and  that,  though 
Mrs^  Rootjedge  died  before  her  fatiier,  the  renun- 
ciatioii  operated  so  a&  to  destroy  the  right  of  her  son : 
and  he  compared  it  to  this  case,  that,  if  the  father  had 
eonv^ed  the  estate  to  the  daughter/  he  would, 
thereby  have  implemented  the  contract ;  and  if  she 
then  recQureyed  to  the  father,  that  would  Und  her 
keira,  though  she  predeceased  her  father^  and  that 
so  in  this  case,  where  the  lather  parted  with  nothing* 
the  reminciation  of  the  daughter  bound  the  son. 
Then  the  Lord  Ordinary  was  called  in,  and  carried 
it  against  the  previous  judgment.  At  the  first  heaiv 
iog,  therefore,  the  then  Lord  President  and  three 
other  Judges,  against  one,  were  of  opinion  that  the 
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action  was  well  fbunded.     At  the  lAst  hearing  three  Jnnesg^isKL 

Judfi:e8  were  in  favour  of  the  former  decisioni  and  ' v— ^-^ 

three  against  it»  and  the  liord  Ordinary's  casting  _dav6htbr> 
vote  carried  it  against  the  former  judgment  t  »nd^*^Y*»°*^ 
thus  it  stands  as  to  judidal  opinion*  vouvcbsto 

This  cause  is  important  to  the  parties  in  point  bf  hbr  ci.aik8 
vaiueV  and  It  is  of  very  great  consequence  to  the^**"^^JJ^ 
landed  intereilt  in  Scotland^    There  is  a  wide  dif<>  comtract, 
ference  between  enabKng  a  father  to  accelerate  the  his  life- 
inaplement  of   his   marriage-oontraot^  and  J^yi'^B  "TH^iiirracT 
down  a  riile  by  which  an  opulent  father,  by  giving  opthekb- 
amall  sums  to  distressed  persons  who  may  become  •"*^*^'^^®'' 
entitled  to  the  succes^dn  tinder  hia  marriage  con«> 
tracts  may  deprive  them  of  their  rights  any  day  he 
pleases*     Now  this  has  been  detet*m)npd>  that  when 
a  father  pfurts  in  bis  life**time  with  (be  estate,  and  it 
19   th^n  re-conveyed  to  bim,  this  hinds  tht  suc^ 
cession.    And  this  also  seems  to  have  been  deters 
mined,  that  if  a  diild  reoouncing  happens  to  outliv* 
the  father,  in  as  much  as  the  right  of  the  individual 
renouncing  has  thus  accrued,  he  and  those  coining 
after  him  are  bound,     fiut  the  distinetion  hare  is, 
that  the  daughter  was  not  heir,  but  died  before  her 
father ;  and  then  the  question  is,  whether  there  are 
cases  where  the  renunciation  of  children  in  these  cir* 
cumstanoes,  dying  before  the  father^  have  been  held 
^ftctual.     A  great  variety  of  cases  have  been  cited 
as    authority    for    this,     and    especially    that    of 
Stewart  of  Burgh.    That  case  Ins  been  particu* 
larly  obseiVed  upon^  as  a  decision  of  the  House  of 
Xior^s*    But  it  is  not  certainly  known  whether  in 
that  case  the  son  outlived  the  father ;  and  it  does  not 
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June^g,  1816.  appear  to  me  that  the  case  was  very  fully  consU 
^~*^^'*'*^  dered;  and,  upon  looking  at  it  with  accuracy,  it 
^DAooHTBR,  may  be  found  to  be.  doubtful  whether  there  are 
MOMY^RB-^' "^^  circumstances  in  that  case,  distinguishing  it 
NoxjrcBfl  TO  from  the  present  case,  which  have  not  yet  been 

HKR  FATHER         1,1  * 

HM  CLAIMS  observed. 

MARWAo^i        Now  I  can  take  it-  upon  me  to  say  that  this  case 

covTBACT,  has  been  examined' with  the  most  laborious  atten- 

HitLiffr.  tibn  by  my   noble  friend  (Lord  Redesdale)  and 

« TOBCTFBCT "'y*®'^'  ^^^  ^®  ^^^^  ^^  inclination  rf  opinion. on 
OF  TRB  RB-  the  question,  though  I  shall  not  at  present  intimate 
HDMciATioH  ^j^^^  j^  j^  ^  £^^  ^^^^  Lordships  will  recollect  that 

we  may  do  infinite  mischief  by  deciding  a  case  of 
this  consequence  ibefore  we  clearly  know  what  the 
Court  below,  looking  at  all  the  circumstances  of 
the  case,  think  the  law  to  be.  Considering  there- 
fore the  importance  of  the  subject  in  point  of  value 
to  the  parties^  the  importance  of  the  question  to  the 
knded  interest,  and  the  weight  of  judicial  autho- 
rity on  both  sides,  this  does  appear  tame  that  very 
jspecfies  of  case  contemplated  by  the  statute  dividing 
the  Court  of  Session  into  two. bodies,  when  it  pro- 
vided that,  when  cases  proper  to  be  remitted,  sucb 
as  this,  arose,  they  should  be  remitted  to  the  same 
division  from  which  they  came,  but,  by  virtue  o( 
your  authority,  calling  upon  their  brethren  of  the 
Caaseremitted  other  dfivision  for  their  opinions.  My  humble  ad^ 
^sioDy^di  ^  vice  therefore  is,  that  this  cause  be  remitted  to  the 
iifitructions  to  division  from  which  it  eame,  and  that  they  should 

call  for  the  •  .  ^  ...  -    ;  ,     r 

opinion  of  the  be  required  to.  call  for  the  opinion  of  the  other 

Ibn!^^*'*^'    division  according  to  the  exigency  of  the  statute; 

intimating  however  that  I'  have  no  doubt  as  to  the 
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legitimacy  of  the  daughter,  which  is  a  point  decided  Jane  sg.isidr 
in  the  cause.  ^-^*v— -^ 

LEGITIMACY. 
— DAUOHTEB,^ 

ITie  cause  was  accordingly  remitted  for  i^view^  asJIj^*^^*"^' 
to  the  principal  point  hou^cbs  to 

*'  *  *  HXBFATHBR 

HBB  CLAIMS 

Asrents  for  Appellants,  Spottiswoode  and  Robertson,  ^"n^"*  ■» 

o  rr  »  MABBIAG^ 

'    Agent  tor  R^pondent,  Chalmbr.  contbact, 

AMD  DIBS  Ur 
BIS  UFB- 
•  TIMB.— WHAT 

'  ISTHBBFFBCT 

OP  THB  BB- 
V  HUHCIATIOir? 

IRELAND. 


APPEAL  TKOM  THE   COURT  OP  CHANCERY. 

Daly  and  another — Appellants. 
.    Kelly — Respondent. 

A.  and  B.  claim  under  separate  wills  as  devisees  of  C,  and  May  10, 181S. 
upon  suit  at  the  instance  of  A.  the  will  in  &vour  of  B.  Jf^-^*/*>f,^» 
set  asid^  and  that  in  favour  of  A.  esteblished. ;  B.  then^^^'^' 
sets  up  a  bond  of  the  devisor  for  40,000/.,  being  more  than  ^"""v"""*^ 
the  value  of  the  whole  property,  on  which  bond  he  brings  pj^Jdhio  a*^' 
action  at  law  and  obtaini  judgment,  whereupon  A.  amends  axju,  &c. 
his  bill,  and  prays  and  obtains  injunction  to  restrain  ex- 
ecuti(Hi. 

A.,  after  the  will  in  his  favour  had  been  established,  and 
before  action  on  the  bond,  gives  to  D.,  his  solicitor  and 
attorney,  .a  mortgage  of  the  lands  devised  as  a  securiQr 
for  past  and  future  costs  in  the  proceedings,  and  for  money 
advanced  by  D.  to  A.  D.  does  not  make  hiinself  a  party, 
but  su£fors  the  suit  to  proceed  in  the  name  of  A.  as  the 
sole^  plaintiff. 

Decree  in  1800  for  payment  of  the  sum  in  the  bond,  with 
interest  from  the  time  of  the  devisoi^s  death  instead  of 

.    from  its  date,  so  that  the  bond  was  partly  relieved  against ; 

and  per  Lord  Redesdale  afterwards  in  Dom.  Proc.  the  bill 

.  must  be  understood  as  having  submitted  to  have  the  relief 
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Maj  10^  1813.     madq  effeotoal  according  to  thd  ririita  of  tbe  partiM*   A. 

Feb.  7,15»  85 ;     then  compromkes  the  suit,  and  renises  to  appeal:  and  the 

MaySli  1816.     y^hoie  property  sold  and  purchased  in  trust  for  JB.  for  li 

^-^"v^*-^      less  sum  tnan  that  reported  due  to  him* 

MOBTOAGEBi    J),  files  fais  bOl  agauist  A.^  B.,  and  another,  chai^^ing  oolln- 

IviT^SL^         sion  and  fraud,  and  prating  that  the  decree  of  1 800 might 

'  be  declared  Toid  as  against  him,  and  that  he  might  be  at 

liberty  to  appeal  from  it  in  the  name  of  A.  if  that  should 

appear  to  be  for  his  advantagi.    Decided  that  the  morC- 

gBfte  was  valid  as  between  D.  and  A^  and  that  D.  had  a 

right  to  appeal  in  A/s  name.    Appeal  accordingly  by  D. 

in*  A/s  name  in  the  cause  A*  ▼.  B.,  and  appeal  agamst  the 

decree  anthorizinff  that  appeal. 

The  House  of  LordSi  without  deciding;  whether  D.  had  a 

right  to  appeal  in  this  way,  refer  baoL  D.'s  cause  to  the 

Court  below  for  re-hearing,  that  the  Court  might  decide 

whether  D.  might  not  inqpeaeh  the  decree  in  the  cause 

A.  y.  B.  to  the  extent  of  his  claims,  by  bill  in  the  nature 

of  a  bill  of  review  or  otherwise,  though  the  same  remained 

in  force  against  A. 


JLIENIS  BALY,  of  Montpleasant,  in  the  county 
of  Galway,  waa  seized  of  a  considerable  settled  real 
estate,  and  also  seized  and  possessed  of  a  large  pro- 
perty^  real  and  personal,  unsettled.  He  had  two 
sons^  Denis  and  Michael^  and  three  daughters* 
Previous  to,  and  from  the  year  1777  till  the  time 
of  hts  death  in  179I,  he  was  in  a  state  of  animosity 
Bond,  April  with  his  first  son  Denis,  and  on  April  5,  1777) 
Do^aiy  ta^xcc^cd  a  boiid  Conditioned  for  payment  of  40/XX)/. 
Us  son  Mi-  tQ  frij  g0n  Michael,  a  sum  larger  than  tbe  amount  of 
bis  whole  unsettled  property.  The  bond  was  made 
payable  in  May  following,  but  appeared  not  in* 
tended  to  be  really  payable  till  the  father's  death ; 
and  the  father  afterwards  gave  a  bond  for  5000^  to 
a  favotirite,  and  dealt  in  all  respects  with  the  pro- 
perty as  if  the  bond  to  Michael  bad  not  existed : 
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and  tm  tfais  aeooimt  it  was  afterwards  contended  May  iO|  leta. 
that  the  &ther  never  meatit  that  the  bond  should  be  S^^si^^tsi^^ 
obligatory  at  all,  except  in  the  event  of  his  dying  ^^— v^^-^ 
intestate,  his  otyect  being  at  all  events  to  ^^^^^^^^l^^^^ 
bis  first  son  froofi  any  share  in  the  unsettled  pro-Buir,  &«;.. 
perty.    The  anxiety  of  Michael  to  get  a  will  ms^de 
in  hia  &vour,  and  his  paying  the  60Qp/«  bond  when 
the  person  entitled  challenged  in  chancery  the  wfU 
under  which  Michael  afterwards  claimed,  though 
he  (Michael)  might  as  executor  have  retained^  and  ^ 
therdby  exhausted  tbe  whole  fund,  were  also  cir- 
cumstances relied  on  to  show  that  Michael  hims^f 
did  not  consider  the  bond  as  obligatory*    Op  the 
other  hand  there  was  evidence  of  the  acknowledge 
ment.  of  the  obngition  in  the  bond  by  the  father 
after  he  had  made  a  will. or  wills,  and  a  short  time 
before  his  death*     This  bond^  i  according  to  the 
statement  of  Michael  in  his  answer  to  a  bill  in 
Qbancery  afterwards  filed  against  him,  after  having 
been  delivered  to  Michael  and  remaining  some  short 
time  in  his  pussession,  was  by  him  returned  to  bis 
father,  in  whose  custody  till  his  death  it  continued 
uoeancelled* 

In. Feb.  J 778,  the  year  after  the.execuUQn  of  theFint  vm of 
bond  til  rMiqbael,  Denia  the  fether  made  a  will,  and  13,  im^^n^' 
thrtreb^y  deviled  4md  becfaeathed  all  his  unsettled,  ^[^'^<>^^^- 
real,  find  personal  estates  to  his  son  Michael  and  hia 
(Mi«hiiera>  children* 

In  ]790»  he  made  another  will,  by  which  be  July  90,1790. 
demised  and  bequeathed  all  his  real  and  personal  of  ArtJbur^"' 
estates  to  his  grandson,  Arthur  Henry  Daly,  a^*^2i^"'^'„ 
younger  son  of  Michael,  subject  to  the  [layment  of  of  Michael 
his  debts  and  l^acies. 
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Mayio^idHK  Oh  March  13,  1 791 9  the  dajF  before  bu  death, 
^yi\'QiV-^'^^de9L  third  will,  devising  and  bequeathing  all 
^—v—i-^  his  unsettled  real  estates  and  pei^onal  property  to 
p^vo^*'  his  son  Michael,  who  took  possession  accordingly, 
SUIT,  &c.      ai^  possessed  himself,  among  olhcr  things,  of  the 

of  Michael.        Arthur  Henry  Daly,  being  led  to  believe  that  the 
^^li^ey  '^^W  ^  ^7®1  ^^^  **®®"  obtained  by  undue  means, 
to  hU  dinit  to  was  diesifous  to  assert  his  right ;  but,  having  no  fends 
8o[^^and  to     tto  carly  on  the  necessary  proceedings,  application 
bttolSt^  was  made  to  Kelly,  a  solicitor,  who  agreed  to  ad- 
vance money  to  prosecute  the  suits,  aiid  to  iBaintain 
A.  H.  Daly  and  his  family  in  the  mean  thne ;  and 
A.  H»  DjBlly,  to  secure  Kelly,  gave  him  bonds  from 
tikne  to  time  for  the  money  advanced,  on  which 
judgments  were  entered  up. 
Will  of  1791       In  1792,  A.  H.  Daly  proceeded  in  the  Prerogative 
PreliStitV^*  Court  to  have  the  probate  granted  to  M.  Daly  un^er 
^«rt.  the  will  of  1791  revoked,  to  set  that  will  aside,  and 

to  establish  that  of  1790.     He  prevailed  in  the  suit, 
and  the  sentence  was  finally  affirmed  by  the  Court 
of  Delegates  in  rjfpT* 
179S.  Bill  in       lu  the  same  year  179^9  A.  H.  Daly  filed  his  bill 
Chsnoeiy.       jp  Chancery  against  Michael  Daly  and  others,  im- 
petehing  the  will  of  1791,  on  the  ground  that  the 
,  testator,  at  the  time  of  its  alleged  execution,  lay 
dying,  and  in  a  stat^  of  insensibility ;  and  praying, 
among  other  things,  that  the  will  might  be  set  aside 
and  that  of  1790  established^  and  also  that  the 
bond  for  40^0001.  might  be  declared  void,  and  de* 
livered  up  to  be  cancelled,  on  the  ground  that  the 
testator  did  not  sign  it  with  intent  that  it  should  be 
obligatory  on  him  in  the  event  of  his  making  a  wiU. 
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Midiael»  in  bis  answer,  insisted  that  the  willof  17gi  ncay  lo^isis. 
was  valid ;  and  that,  in  case  it  should  beset  aside,  be  majW^ism. 
had  a  right  to  set  up  the.  bodd^  which  the  testator  ^^-«-i-v~-^ 
iiad  always  admitted  to.  be  obligatory  upon  him ;  ^^^^l^* 
and  thea^  alleging  that  the  bond  wi^  payable  atsvir^te,  . 
dietimeimeiitfamed  m  it^  Mayi  J7779  ^he. insisted Ao^er. 
that  a  sttfid  df  73,000/.  was.  diw  ta him.on  theiodt 
of  the.  bond.    An  issue  was  directedy  to  try  theissva. 
,tdidity;of  the  will  of  179l»'  and:  a  verdict  given  Verdict 
against  it,  the  efiect  of.  which  wasi  understood  to.  be  ^^  ^'*"  ^f 
to  establish  that  of  ]  790  in  Jhvour  of  A.  H.  Daly. 

'  In  this  state  of  the  pikKseedings.  A.  H.  Daly,  by  itqs.  Moit- 
deed  of  mortgage,  or  whut  seems  intended  to  have  to%esoii<^, 
bcei^,  and  was  considered  as  a  ittortgage,of  the  date  ^^"^^^^^ 
September,.  14, 1795,  conveyed  and  assigned  to  Kdly  costs  aodmo- 
allfthe  personal  property,  and  the  rents  afid  proits  ^^^^ 
of'  the  real  estates,  devised  and  beqpieathed  to  him 
by  the '  will  6f  1790,  to  secure  the  payment  of 
d,386/.  the  amount  ef  the  judgments,  .aad  such 
other  aume  as  should  be.  advatioed  by  Kelly,  or  .be* 
eoine  dae  to  him  for  costs.    This  deed  was  dul^  jre-^  Repstmd. 


4.    The  bond,  which  bad  bieea  in  the  custody  of  the  Ac6mmKt^ 
Court  of  Chancery /during  these  proceedhigs^  wasngr.. 
delivered  to  Miobael  Daly,  who,  in  Hilary  Term, 
1797  (stated  to  he  in  1701  in  one  of  .theca«es), 
brought  hib  action  on  the  bond  on  the  PkaMlde.. of 
the  EUcehequers  and  the  ftct.  of  the  executioQ  of 
the  bond  not  bmig  contested,  A.  H.  Daly^  after 
having  filed  a  general  demurrer  to  the  dedaratioo^ 
^vas  advised  not  to  proceed  in*  defence^  and  judg<f  Action  bond 
kment by  consent  was  entei^d  up  for  the;  Plaintiff.  "''^^•'^'^•*'- 
Aft'Hw  Daly  then:  amended  his  bill,,  and  prdyed  and 
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]fayi0fi8ia.obt^ned  an  injanctioa  to  restrain  further  proceed- 

j^W^isiei  ^^^  ^^  ^^^  ^°  ^^  ^^^  ^^^  judgment. 
^  V  "^  The  cause  having  been  heard  bdbre  Lord  Chan* 
^Eimw"^  cellor  Clare,  his  Lordship,  on  March  7,  1800,  de^ 
8VIT,  kc.  oreoA  thai  the  bond  should  stand  as  a  security  for 
Injunction,  ^j^  principal  sum  of  40,00d/.  and  interest  from 
£1^7^1800.  March  14,  1791f  the  time  of  the  testator's  death, 
No  interest  »ad  that  the  Master  should  take  an  account  aooDrd'- 
SS'f"  ""8'y-  '^^  cause  was  re-heard,  and  in  Nov.  ISOOi 
^iMUh.  Lord  Clare  affirmed  the  original  decree. 

In  May  1801^  A.  R.  Daly  Aecuted  a  power  of 

attorney,  authorizing  Kelly  to  lodge  an  appeal  to 

the  House  of  Lords;  hot,  very  soon  afterwards, 

directed  Kelly  not  to  proceed  with   the  appeal 

Kelly  then  ceased  to  act  for,  A.  H»  Daly»    A  report 

was  made  by  consent  that  a  sum  of  SS,906L  was 

due  en  the  bend;  and  by  a. final  de^ree^  Feb.  If^ 

1800^  this  sum  was  decreed  a  charge  on  the  real 

and  personal  estates  of  the  obl^;or,  which  were 

Saie-parcbase  directed  to  be  sold*    The  property  was  accordingly 

G^ora btfit  po^  up  to  salc^  and  purchased  by  Richard  Gore  for 

for  M,  Daly.    35,000/.  in  trust  for  Michael  Daly. 

Nor.  1804*  In  1804,  Kelly  exbibilied  his  biU  in  Ghanceryi 

'Rill  kv'Kiillv  '  «f  if 

praying  that    against  A.  H.  Daly,  M.  Daly,  and  IL  Gore,  stating 

5[^*^fij^  these  ciraimstances,  and  that  a  sum  of  l0,493/«  was 

declared  void  oow  due  to  him  for  costs  and  advuuces,  and  that 

forUber^'tT  A.  H.  Daly  bad,  l^a  fraudulent  and  eoHusive  coa> 

fnSrtL^*^  promise  with  M.  Daly,  declined  to  prosecute  the 

Daly's  name.  suH  by  appeal  to  the  House  of  Peers ;  and  pvajring 

V         that  the  decree  of  March  7r  1800,  and  all  subse-* 

quent  proceedings  thereon  might  be  decreed  and 

deemed  void  as  against  Kelly,  and  his  right  and 

title  under,  the  aforesaid  mortgage  and  assignment. 
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&o. ;  and  that  ho  might  be  at  fiberty^  if  t^e  chK^^^  May  lo,  1813. 

to  oany  on  thepvoooedidga.  tn  the  cause  cf  ''  2>d/y  ^l'i^iit6. 

*^  V.  Daljfy^  by  way  of  appeal  or  otherwise,  in  the  '^-^^,.— -^ 

name  of  Arthur  M,  Daly,^'    After  answer  put  it^  by  "^l"^^^^ 

M.  Daly,  denying  the  fraud  and  collusion,  and  suit,  ac. 

stating  that  A.  M.  0aiy  had  desisted  horn  the  suit  ^*'''^* 

in  queitioa  at  the  intervention  of  fafis  friends  and 

from  despair  of  succesa,  Kelly^  moved  the  Court 

for  liberty^  as  prayed  by  his  biU/ to  lodge  an  appeal 

in  the  name  of  A.  H.  Daly,  in  the  cause  ^*  Daly  v. 

^  Dafyy*^  as  the  time  was  alnK>st  out    The  Lord  Oider,  ]805, 

Chancellor  (Redesdale),  on  ^^gust  31,  1805,  made^^n'^^i^r'' 

an  order  intitled  in  both  causes^  giving  liberty  to  ^pp^* 

Kelly  to  enter  an  appeal  accordingly,  but  without 

<leciding  the  right ;  and  this  permission  was  to  be 

*<  without  pr^udice  to  any  question  between  the 

^  parties,  or  to  any  obgection  which  Michael  Daly 

*<  might;  be  advised  to  make  to  the  prosecuting  and 

'«  hearing  sneh  petition  of  appeal,  Kelly  undertaking 

^<  to  pay  any  costs  that  might  be  awarded  against 

^  A.  H.  Daly,  in  consequence  of  the  prosecution 

^  of  such  petition ;  and  it  was  further  ordered  that 

'^  A.  H.  Daly  should  be  restrained  from  doing  any 

^^  act  to  prevent  such  petition  of  appeal  from  being 

^*  presented  and  heard,  or  in  any  majMier  impeding 

^  tAie  same ;  and  it  was  further  ordered  that  Kelly 

*^  should  forthwith  speed  his  cause  to  a  hearing,  &c.^ 

The  answer  of  A.  H.  Daly  was  put  in  after  this  order 

had  been  made,  anil  denied  fraud  and  coHusion. 

Kelly  did  not  speed  his  own  cause  to  a  hearing, 
but  suffered  it  to  rest,  and  entered  an  appeal  in 
^  J>aly  1^  Dalfj''^  in  the  name  of  A.  H.  Daly,  ac- 
cording to  permission.     M.  Daly,  and  A«  H^  Daly, 
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Biay  10, 181S.  appealed,  from  the.  order  of  permission,  and.  Mi- 
MayVilmV.^^'  Daly  having  died,  the  appeals  were  revived 
V"  ■y-^  against  John  Sutherland,  his  legal  pet^onal.repre- 
MswHo"'  sentative.  The  appeals  came  on  for  hearing  on 
tuiT,&c.  May  10»  1813, but  were  ordered  to  standover  until 
o^iit  ^  the  Court  below,  before  which  Kelly  was  directed 
Keii/s  canie  to  bring  his  own  cause  to  a  hearing,  should  decide 
^^^  on  the  validity  of  Kelly's  security. 
Decree*  Jan.        The  Court,  by  decree  of  June  SO.  1813,  declared 

^n  IRIS 

Mortgage       Kelly  entitled  as  against  A.  H.  Daly  to  the  benefit 

"""^Srt  A  H    ^^  ^-^^  mortgage  of  Sept  14, 1795,  for  payment  of  the 

Daij.  costs  and  advaqces ;  and  that  as  it  appeared  tliat  the 

movtgage  security  would  be  unaviailable»  in  case  the 

decfee^of  March  7,  i800,in^^  Daly  v.  2>ai^"afai6uld 

stand  and  be  in  force ;  and  as  the  only  question  to 

be  determined  was  the  validity  and  effect  of  the  bond 

of  April  5,  I777f  being  the  point  decided  by  the 

deei!ee  of  March  7f  1800,  from  which  an  appeal  had 

been  lodged  in  the  name  of  A.  H.  Daly;  it  was 

Decree  below  ordered  that  Kelly  should  be  at  liberty  to  prosecute 

to  name  of  A.  the  account  ou  the  foot  of  the  mortgage  should  be 
^'        stayed  till  the  appeal  should  be  decided.    From  this 
Appeal.         decree  A*  H.  Daly,  and  Sutherland  reju-esentative  of 
Mr*  Daly,  a{^aled. 

The  causes  came  on  again  for  hearing  in  the  House 
qf  Lords  on  Feb.  7»  18J6« 

For  the  Appellants  (Daly  and  Sutherland)  it  was 
contended  that  the  prosecution  of  an  appeal  from  a 
decree  in  equity  by  one  in  the  name  of  another, 
could  not  be  defended  on  principle,  and  as  to  pre- 
cedent there  was  none.    This  right  of  suing  in  the 
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name  of  another  was  confined  entirely  to  cases  at  law^  May  ib,  lets, 
where^  from  the  maxim  that  a  chase  in  action  could  m^j%\,  lei^ 
not  be  assigned,  it  was  nete^sary  that  the  assignee  '^— v— ^ 
should  be  allowed  to  sue  in  the  name  of  the  original  p^JSomo  " 
party.    The  reason  for  permitting  an  assignee  to  sue  *""»  *<^- 
in   the  name  of  the  assignor  there  was,  that  the 
assignee  could  not  proceed  in  his  own  name.    That 
was  not^he  case  with  Kelly,  who^  when  he  became' 
a  mortgagee,  might  have  made  himself  a  party.    But 
this  he  neglected^  and  then  attempted  to  prosecute  an 
appeal  in  the  name  of  another  that  other  not  wish- 
ing it     If  Kelly  had  made  himself  a  party  by  a  sup- 
plemental bill,  he  might  have  prosecuted  the  appeal 
in  hiaown  name,  as  far  as  his  interest  was  concerned. 
But,  having  neglected  that,  it  would  be  a  bad  pre- 
cedent if  he  were  permitted  to  prosecute  the  appeal 
in  this  way.    Kelly  alleged  fraud  and  collusion.    If 
he  could  have  proved  that  the  decrees  of  Lord  Clare 
had  been  obtained  by  fraud  and  collusion,  he  might 
have  impeached  them  below  on  that  ground.    But 
no  such  thing  was  proved  ;  and  no  fraud  could  be 
presumed,  unless  the  decrees  were  so  palpably  erro- 
neous that  without  fraud  they  could  never  have  been 
made.    The  transaction  with  Kelly  was  unknown  to 
Michael,  and  it  was  Kelly's  fault  that  he  did  not 
assert  his  personal  interest ;  and  if  the  decree  did 
not  bind  him  against  a  new  suit,  how  could  he 
appeal  against  a  decree  by  which  he   was  not  so 
bound  ? 

The  case  of  a  solicitor  advancing  money  for  his 

client,  and  taking  a  security  of  this  kind,  without 

disclosing  tVie  interest  which  he  bad  in  the  cause, 

was  aliyays  regarded  with  suspicion,^  and  not  one 

vot.  IV.  2  P 
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Mtj  10, 1813*  which  ought  to  bie  favoured.    A  mortgagee  before 
Mmj21,  1816!  the  'uit  was  a  necessaiy  party,  without  whom  the 

' V — -^  Court,  if  informed  of  the  circumstance,  would  not 

¥mniQA^  proceed.  To  such  a  mortgagee  the  /i>  pendens  wa8» 
aorr,  ice.  by  the  policy  of  the  law,  considered  as  notice  ;  and 
if  he  neglected  to  prosecute  his  interest  below,  he 
could  not  come  in  upon  appeal.  A  mortgagee,  whose 
interest  accrued  pending  the  suit,  was,  upon  the 
general  policy  of  the  law,  not  a  necessary  party ; 
because,  if  he  were,  the  mortgagor,  by  continually 
creating  fresh  incumbrances  during  the  course  of  the 
""  cause,  might  prevent  its  ever  being  brought  to  a 

termination.  But  in  regard  to  appeals,  mortgagees 
of  both  descriptions  stood  on  the  same  footing,  and 
could  not  then  for  the  first  time  come  into  the  cause, 
the  interest  having  commenced  before,  or  pending, 
the  suit  below.  It  would  be  of  dangerous  conse- 
quence to  permit  persons  with  notice,  and  especially 
solicitors  in  the  cause,  thus  to  lay  over  and  throw 
the  whole  burthen  on  another  party,  and  then  come 
in  at  the  close  and  take  the  advantage. 

For  the  Respondent  Kelly  it  was  contended  that 
as  it  had  now  been  decided  that  Kelly  held  a  valid 
security,  the  compromise  under  the  circumstances 
must  have  been  fraudulent.  Lord  Redesdale,  in 
1805,  had  given  permission  to  Kelly  to  appeal  in 
A.  H.  Daly's  name.  (^Lord  Eldon,  C.  The  dif- 
ference is  that  the  order  of  1805  gives  permission  to 
enter  the  appeal,  leaving  to  the  Lords  to  decide  the 
right;  whereas  the  decree  of  1813  decides  that 
Kelly  had  the  right  to  appeal.  Could  A.  H.  Daly 
have  appealed  on  account  of  the  alleged  compromise. 
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and  could  Kelly  appeal  on  any  other  ground  than  Mayio,i8i3. 
such  as  might  have  been  taken  by  Daly,  in  whose  j^^y  21,1816! 

name  he  appealed  ?    Lord  Manners  has  said  that  the  v^ ' 

mortgage  is  good  as  between  A.  H.  t)aly  and  Kelly,  ^^^^i^q^' 
but  he  should  have  said  whether  it  was  good  or  bad ««"?  *«. 
a0  against  Michael.     Kelly's  bill  was  founded  on 
fraud,  and  charged  collusion  between  A.  H«  Daly 
and  Michael  Daly ;  and,  on  that  ground,  prayed 
tbiat  Lord  Clare's  decree  should  be  declared  void  as 
against    Kelly.     Did  not  that  require  judgment 
whether  the  mortgage  was  good  as  against  Michael  ?) 
There  was  fraud  in  preventing  the  judgment  from 
being   reviewed.     The    bill    prayed    relief  in  the 
alternative  that  the  decree  might  be  held  not  bind- 
ing on  him,  or  if  so  that  be  might  be  at  liberty  to 
appeal.    Lord  Redesdale,  when  he  permitted   it, 
must  have  been  of  opinion  that  he  might  do  so,  con- 
siatently  with  the  rules  of  the  Court     {Lord  Eldon^ 
C.    Do  you  know  any  case  where  a  mesne  incnm- 
hmacet^  lUe  pendente,  who  has  not  made  himself  a 
party  has  been  allowed  to  appeal  ?  and  if  fraud  and 
collusion  may  be  a  ground  for  that,  must  not  the 
fraud  and   collusion  be  proved?     Was    the  land 
aliened  before  the  bond  was  put  in  suit,  or  was  there 
any  question  about  the  alienation  in  the  cause  '^Daly 
V.  Daly  " })     The  Court  must  have  been  aware  of 
Kelly's  interest.    This  was  the  case  of  a  solicitor. 
Suppose  a  trustee  refused  to  appeal  against  a  decree, 
would  that  prevent  the  cestui  que  trust  from  appeal- 
ing ?     No  doubt  the  Court  of  Chancery  would 
compel  the  trustee  to  permit  bis  name  to  be  used  : 
and  that  is  the  case  here,  only  that  here  there  is  an 
original  bill  to  shew  the  interest..    Kelly  appeared 

2  F2 
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MSj^iSij '"  ^^^  characters,  as  solicitor  and  mortgagee.  There 

May  21,1816!  Were  iUcta  at  law  that  ad  attorney  by  whose  industry 

^  ^         and  jat  whose  expense  property  was  recovered  had  a 

pkiTDivoA'  lien  upon  it,  and  that  a  settlement  or  alienation 

'^' '  without  his  consent  was  a  fraud  on  the  attorn^. 

And  so  here  the  compromise  itself  was  evidence  of 

fraud  and  collusion.    This  was  in  principle  like  the 

case  of  a  creditor  not  proceeding  with  due  diligence 

where  other  creditors  might  come  in  and  conduct  the 

suit. 

In  reply  it  was  contended  that  Lord  Redesdale 
carefully  avoided  deciding  the  right  to  appeal.  The 
whole  foundation  of  Kelly's  claim  to  appeal  was  the 
compromise.  The  answer  had  put  hini  on  proof  of 
the  fraud  and  collusion  in  that  transaction.  He  had 
not  proved  it^  and  co.uld  not  stir  a  step.  The  Court 
would  say.  You  had  a  right  to  make  yourself  a  party ; 
and  so  it  would  in  the  case  of  a  cestifi  que  truit. 
The  case  of  a  creditor  not  proceeding  with  diligence 
did  not  at  all  apply.  On  the  same  principle  that 
Kelly  was  bound  to  indemnify  the  other  paftiesagainst 
thecosts  of  the  appeal,  he  ought  to  indemnify  them  also 
against  the  costs  of  all  the  proceedings  since  1800. 

Sir  S.  Romlljf^  Mr.  Leach,  and  Mr.  Heald,  for 
Appellants ;  Mr.  Hart  and  Mr.  Johnstone  for  Re> 
spondent 

Feb.  7. 1816.  lord  Eldon  (C.)  If  I  had  not  thought  Ihat  a 
noble  Lord  (Redesdale)^  who  usually  attends  here 
at  the  hearing  of  causes^  would  hAve  been  present 
this  day,  I  would  have  advised  your  Lordships  not 
to  proceed  so  far  with  these  appeak    now,  as  I 
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profess  that  I  feci  extreme  difficulty  in   unde^- Fcb.7i  isi6. 
standing  these  Irish  causes  as  they  are  presented  to  j^^][^^^][^. 
us.    The  state  of  the  case,  if  I  understand  it,  is  pbrdin^  a  ' 
something  of  this  nature.    The  first  question  was*""'*^ 
whether  Michael  Daly  was  entitled,  as  devisee  of 
Denis  Daly,  the  testator,  or  Arthur  Henry  Daly  as 
devisee  of  the  same  testator ;  and  that  question 
depended  upon  two  wills.     Michael  said  he  was  a  . 
bond  creditor  of  bis  father  the  testator  for  4O,00b/. 
Arthur^s  claim  was  established  under  the  will,  and 
Michael's  bond  was  held  to  be  a  valid  security. 
Arthur  had  filed  a  bill  as  to  the  wills,  also  bringing 
into  contest  the  bond  for  40,000/.,  and  praying  for 
an  injunction  to  restrain  proceedings  at  law  upon  it 
Lord   Clare  thought  that  the  bond  was  a-  valid 
security  ;  and,  generally  speaking,  the  result  would 
have  been  that  the  bill  would  have  been  dismissed 
as  to  the  injunction.  But  probably  it  may  appear  on 
looking  at  the  bill,  which  I  have  not  been  able  to  get 
at,  that  there  had  been  some  passage  in  the  bill  as'to 
relief  on  the  bond,  which  may  afford  ground  for  this 
mode  of  proceeding.    It  had  occurred  to  me  to  put 
this  question  to  myself,  how  the  land  would  be 
affected  by  such  a  proceeding  in  law  or  equity  here. 
For  where  a  real  estate  is  in  the  heir  at  law  or  devisee  W**^  •. "•* 
of  a  person  djring  indebted  by  bond,  and  that  is  heir  at  law  or 
aliened  before  action  commenced  on  the  bond,  the^![^'^^^|^ 
land  is  not  aflfected  by  the  judgment,  but  the  money  ^J  ^^*  ^^ 
received  would  be  assets  to  pay  the  debt.   It  is  stated  aliened  before 
in  one  of  these  c^ses  that  the  action  was  not  brought  ^'^"^bS** 
till  H.  T.  1 797>  and  in  another  place  that  the  action  the  land  is  not 
was  brought  before  the  bill  was  filed  ;  and  whether  the  alienor  ii 
before  or  after  may  be  a  very  material  question.  J^".^'*  *®' '**• 
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Feb.  7»  1816.  Arthur  was  advised  to  briDg  the  matter  to  a  rehear* 
^^"■^^''"'*^  ingbeforeLord Clare,  who  affirmed  his  formerdecree; 
PBVDiMG  A    and  so^  on  two  hearings^  this  bond  was  held  to  be  a 
f  viT,    c.      ^^jj J  security,  which  was  an  important  circumstaace 
with  reference,  to  the  charge  of  collusion.    As  to  the 
particular  causes  why  Arthur  had  not  appealed,  I  do 
not  enter  into  the  merits  at  present,  as  the  ^uestioo 
here  must  be  decided  on  a  drier  ground.  It  is  true  the 
bill  charges  collusion,  and  your  Lordships  will  attend 
to  the  distinction  that  it  was  not  collusion  up  to 
Lord  Clare's  decree,  but  commencing  after  it,  to 
prevent  an  appeal  to  this  House.^    Then  Kelly  files 
an  original  bill,  stating  the  incumbrance,  as  to  which 
I  shall  only  say  at  present  that  this  House  was  well 
warranted  in  calling  for  the  judgment  of  some  Court 
as  to  the  validity  of  that  incumbrance  before  it  pro- 
ceeded further  with  the  appeal,  especially  as  that 
Mortgage  by  security  was  of  a  nature  which  Courts  of  Justice 
diolJ'tSil  *~^  *^  with  great  jealousy;  and  in  March,  1813,  the 
m^^oflandincause  was  ordered  to  stand  over  for  that  purpose. 
th^usV°    ^  motion  had  been  made  in  Ireland  that  Kelly 
^^^^£^     might  be  allowed  to  present  a  petition  of  appeal  in 
Justice  With    the  name  of  A.  Daly  ;  and  that  was  allowed,  as  I 
^    ^"^'        understand  it,  because,  if  not  allowed,  it  was. ques- 
tionable whether  the  petition  could  be  presented  in 
proper  time,  and  the  party  could  not  otherwise,  if  the 
Court  should  think  that  the  security  was  good,  and 
that  an  appeal  in  this  way  was  competent,  have  his 
relief,  by  reason,  if  I  may  use  the  expression,  of  the 
ancientness  of  his  appeal.  And  so  the  order  of  1805 
was  made.    That  amounts  to  no  more  than  this : 
Here  is  a  bill  on  account  of  this  compromise,  pray- 
ing to  have  tlie  benefit  which  the  parly  would  have 
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had  if  there  bad  been  no  sucb  compromise.     It  was  Feb.  7, 1816. 
merely  a  permission  to  present  the  appeal  before  the  ^^■^>^""-^^ 
tinde  elapsed^  leaving  it  to  the  Lords  to  say  whether p^^]^^''' 
this  House  would  receive  it.     When  that  was  con-'^"»  *^' 
sidered  in  1813>  sufficient  appeared  on  the  face  of 
the  instrument  of  incumbrance  to  induce  the  House 
not  to  decide  the  case  till  they  saw  whether  the  instru- 
ment, which  formed  theground  of  the  demand,  would 
be  supported  below.  And  the  matter  was  accordingly 
deferred  till  the  other  cause  was  heard  below  ;  and 
now  there  is  a  decree  that  the  security  is  good  as 
against  Arthur  H.  Daly  for  the  costs  in  the  pro- 
secution of  his  cause.  I  do  not  desire  your  Lordships 
to  go  into  the  question  as  to  the  merits  in   that 
respect;  that    will    be    discussed  hereafter.     But, 
suppose  for  a  moment  that  he  had  a  right  to  this  secu- 
rity on  the  land  for  past  and  future  costs,  the  secu- 
rity must  at  least  be  regarded  with  a  great  deal  of 
jealousy^  because,  when  an  attorney  has  such  a  secu- 
rity, there  may  not  be   so  much   caution   in   the 
expenses  as   would   otherwise   be    applied.     But, 
suppose  the  money  has  been  actually  advanced  in 
behalf  of  Arthur  H.  Daly,  there  is  not  a  word  here 
as  to  the  collusion  ;  but  the  decree  merely  asserts 
that  the  mortgage  is  valid  as  against  A.  H.  Daly, 
and  that  Kelly  ought  to  have  liberty  to  appeal  in  the 
name  of  A.  H.  Daly :  and  the  difficulty  is  not  con- 
fined to  this ;  for  you  are  placed  in  this  difficulty 
also,  whether   you    must   not   alter  Lord   Clare's 
decree,  not  only  as  far  as  respects  the  interest  of 
Kelly,    but    whether   you    must    not    subvert    it 
altogether  with  reference  to  the  interest  of  A.  H. 
Daly  likewise,   who  is  substantially  no  party  here. 
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J^,  1816.  Then  is  it  the  practice  of  a  Court  of  Equity,  of  of 
MORTOAOBB  ^^^*  Housc,  if  peudiug  a  suit,  an  incumbiiance  is 
MtfBiMOA    effected^  and  the  incumbrancer  is  not  mlftde  a  party, 
SUIT,    e«      ^y^^^  Y^^  should  be  at  liberty  to  appeal  iu  the  name  of 
the  original  parties  ?    This  at  least  is  a  novelty.    If 
it  were  clear  that  a  judgment  was  obtained  by  a 
fraudulent  collusion,  then  there  might  be  a  ground 
for  it4  ai>d  further,  if  a  person  were  acting  id  a  causfs 
^  for  the  benefit  of  another,  and  the  parties  by  a 

fraudulent  collusion  deprived  him  qf  his  fair  remune- 
ration, I  can  conceive  that,  if  the  collusion  were 
established,  relief  ought  to  be  given  in  some  way, 
by  either  vacating  the  judgment,  or  that,  if  there  was 
an  appeal  in  this  way,  this  House  might  perhaps 
receive  it.  But  the  first  question  is  whether  it  is  a 
fraud,  the  not  appealing  in  behalf  of  a  party  who 
stands  on  the  simple  ground  of  being  made  ai^ 
incumbrancer  during  the  suit.  Soine  other  things 
are  also  to  be  considered  In  one  page  it  is  said 
that  the  action  was  before  the  alienation,  and  in 
another  that  it  was  after.  But,  whoever  got  land 
before  the  action  brought,^  by  alienation  from  the 
devisee  or  heir  at  law  of  a  dead  person,  the  land 
cannot  be  afiected  by  a  bond  creditor,  but  the  money 
is  assets  for  the  payment ;  and  here  we  may  have  to 
consider  whether  the  bond  would  afiect  the  land  in 
the  hands  of  Kelly  at  all.  At  law  a  bond  attaches 
on  the  land  by  force  of  the  judgment  But  in 
equity  the  bond-creditor  can  only  have  satis&ction' 
from  the  land  in  the  mode  of  equitable  execution ; 
that  is,  by  a  sale  of  the  land  to  pay  the  debt  ]Bu$ 
how  can  a  sale  be  made  without  the  party  who  has 
got    the  estate,  and  must  make  the  conveyance  ? 
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Th^a  another  question  is,  whether  Kelly  ought  not  Feb.  7, 181& 
to  have  been  a  {Mirty  to  tfae'suit^  ani^  to  have  af^pealed  ^^^^J^[~^ 
m  his  own  name,  donfining  it  to  hi$  own  interest^  pekdino  a 
instead  of  coming  in  tho  name  of  Arthur  Ht  Dalyi  '^'^'  ^^* 
I  mention  these  things  only  to  show  the  eflttreme 
difficulty  which  I  feel  in  this  case.    Your  Lordships 
know  what  valuable  assistance  we  get  in  those  Irish 
caseii  from  a'  noble  Lord  ndt  now  here  (RedesdaUe) 
even  where  the  causes  have  not  come  before  him 
below.    He  had  this  case •  befiwebim^  andlcnows 
more  about  it  thw  the  wii6le  of  the  rest  of  us'  put 
together ;  certainly  more  than  I  do,  for  among  these 
papers  I  cannot  even  find  the  bill|  I  propose^  there- 
fore^  that  the  cause  should  stand  over  till  that  noble 
Lord  can  attend.  > 

Lbrd  Eldan  (G.)  The  order  of  1805  was  madeFeb.i5, 1816. 
by  the  then  Chancellor^  i6  enaUe  the  party  to  «nter 
his  appeal  in  time^  in  case  it  should  appear  that  he 
had  merits,  and  had  a  right  so  to  appeal.  Then 
the  cause  came  on  here,  in  1813  ;  and  the  question 
was,  whether  Kelly  had  a  right  to  appeal  in  the  name 
of  A.  H.  Dally,  and  if  he  had,  whether  he  had  any 
merits :  and  the  order  made  on  that  occasion,  ao 
cording  to  the  impression  on  my  mind,  was,  that 
the  Court  of  Chancery  below  should  decide  both 
questions,  whether  he  had  merits,  and  whether  he 
had  aright  to  ajqpeal  in  this  form.  One  of  the 
difficulties  which  occurred  to  me  in  *  this  case  was, 
whether  there  w«s  not  an  alienation  of  diis  property 
before  any  suit  on  the  bond.  It  was  likewise 
a  siognli^rity  in  the  case,  that  this  was  a  bill  for  en 
injunction  to  restrain  proceedings  at  law  on  a  bgnd ; 
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Feb,  16, 1816.  and    the   consequeDoe^   generally  speaking,  when 
MPRTGAOBB   ^here  appeared  no  ground  for  this  injunction,  would 
nmivo  A     be  that  the  bill  as  to  that  would  be  dismissed.    But 
'  I  stated  before,  that  there  might  possibly  be  some- 

thing in  the  pleadings  to  induce  the  Court  below  to 
retain  the  bill  in  that  respect,  and  so  to  turn  the 
Defendant  into  a  Plaintiff.  The  cause  now  comes 
hereon  appeal  against  the  order  of  1805,  and  an 
appeal  against  this  decree  of  1813,  and  it  was  in- 
sisted that  the  Court  was  wrong  in  permitting  the 
appeal ;  for  there  was  little  argument,  as  yet,  as  to 
the  point,  whether  the  mortgage  to  Kelly  was  a  valid 
security,  nor  was  it  necessary  in  t;he  first  cause. 
But,  in  1813,  the  House  had  doubts  as  to  the 
validity  of  the  security^  considering  its  nature  as 
between  solicitor  and  client.  But  it  would  not  be 
necessary  to  go  into  that,  if  the  House  should  be  of 
opinion  against  the  appeal  in  the  first  cause.  Now 
when  we  made  the  order  of  1813,  we  did  not,  as 
far  as  the  impression  on  my  mind  goes,  mean  to 
decide  that  Kelly  had  a  right  to  appeal  in  the  name 
of  Daly;  but  expected  the  Court  below  to  give  its 
opinion,  not  only  as  to  the '  merits,  but  whether, 
supposing  there  were  merits,  the  party  ought  to  be 
allowed  to  prosecute  the  suit  in  this  form.  I  did 
not  consider  the  order  of  1805,  as  determining  any 
thing  but  this,  that  the  party  should  be  at  liberty 
to  enter  his  appeal :  I  take  it,  at  present,  that  the 
security  was  valid.  But  there  is  one  thing  to  be 
observed,  that  this  suit  originated  by  a  bill  for  an 
injunction  to^stay  proceedings  at  law  on  a  bond* 
When  it  appeared  that  the  equity  could  not  be 
sustained  in  that  view>  the  ordinary  course  here 
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would  have  been  to  dismiss  the  bill.    But  I  take  Feb.  15, 1816. 
it  that  there  was  some  speciality  in  the  case  to  in-  J^Ttoaowi 
duce  the  Court  to  retain  it   There  was  another  diffi-'pBVDrvo  a 
cqlty :  if  a  bond  creditor  proceeds  at  law  against  a*''"'  ^' 
devisee,  or  heir  at  law,  he  takes  execution  against 
the  land.    But  if  he  proceeds  in  Equity  he  only  gets 
satis^tion  out  of  the  land  by  sale  for  as  much  as 
is  due  ;  and  then  th^  conveyance  must  be  executed 
by  him  who  has  the  legal  estate ;  and  if  there  is  an  If  land  it 
alienation  pending  the  suit,    though  that  would  |q^,J^ 
not  prejudice  the  Plaintiff,  yet  the  aliende  must  l>c5?!^^*^*' 
brought  before  the  Court  in  some  shape  or  other,  will  not  pro- 
Here^  I  take  it^  the.  course  would  be  to  bring  the^^^^ii,^ 
alienee  before  the  Court  in  order  to  convey.     B**^*''^?,?!^*' 
the  course  in  this  case  has  been  different ;  for  Kelly  before  the 
appeals  in  the  name  of  Daly,  who,  though  he  has^^**^ 
a  much  greater  interest,  repudiates  the  suit;  and 
if  the  Court  was  of  opinion  that  he  could  so  appeal, 
the  decree  ought  to  have  been  that  he  should  only 
appeal  to  the  extent  of  his  own  interest.    What  do 
you  say  to  that,  Mr.  Hart  ?     I  confess  I  cannot  get 
over  it  ( J/r.  Hart.  There  was  no  change  of  posses- 
sion, and  Kelly  had  only  the  equitable,  not  the 
legal  estate.    There  is  no  lease  for  a  year).     Lord 
Eldon  (C.)     It  is  stated,  in  one  of  the  cases,  that  In  cooTcf- 
the  mortgage  was  by  lease  and  release,  and  we  have  ll^^^jj^  n 
been  proceeding  here  on  the  supposition  that  this  J^JJ*  **^ 
was  correct— ^ar<.  The  cases  were  prepared  on  the  in  Ireluid  to 
other  side  of  the  water.— 2x>rrf  Redesdale.    It  is  foj|[*j!^J^t 
not  the  practice  in  Ireland,  I  believe,   to  "fiake  a*«J2uj!l*" 
lease  for  a  year,  as  by  act  of  parliament  it  is  pro-eTidcnoeofthe 
vided  that  a  recital  of  a  lease  for  a  year  in  the  Re-  '^'^' 
lease  shall  be  evidence  of  the  lease. — Lord  Eldoh  (C.) 
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Feb.  15,1816.  (after  looking  at  the  deed.)  This  is  neither  lease 
MOKTOAGBB.  ^^^  Releasc,  nor  any  thing  like  either.  It  seems  to 
PBvoivo  A     be  no  freehold  conveyance  at  all^  but  only  gives  a 

F^.  sb,  1816.  ,  l^rd  Redudale.    I  shall  state  the  circumstanees 
"**"*" '      of  thiji  case,  as  it  appears  to  me  they  have  not  bten 
exactly  understood.  The  first  bill  was  filed  in  179^9 
to  establish  the  will  of  1790,  and  set  aside  that  of 
1701 ;  and^  an  issue  having  been  directed,  a  verdict 
was,  in   1794,  given  against  the  will  of  179]  ;  the 
cojisequenoe  of  which  was  understood   to   be  the 
establishment  of  the  will  of  179O,  and  there  was 
an.  end  of  all  dispute  on  that  subject.    Then,  the 
will -of  179O'  being  established,    the  mortgage  to 
Kelly  was.  made  in  September  I795,  which  mort- 
gage ,was  of  an  extraordinary  nature,  as  he  was  only 
to  enjoy  the  rents  and  profits  till  he  was  paid ;  86 
that,  the  mortgage  was  made  before  there  was  any 
question  as  to  the  40,000/.  bond.    The  mortgage 
wsts  registered  in  September  1795  ;  and  the  eflect  of 
RenstratioD    the  registration  is  different  in  Ireland,  from  what  it  is 
^veTa^  piefer^  lu  England  in  those  instances  in  which  it  is  used;  as 
eocein  Uw     ^  Iceland  the  efiect  is  to  give  a  preference,  both  in 
agaiotiall      law.  and  equity,  against,  all  subsequent  deeds  what- 
JjjJelS?"*"'     ever.     The  efiect  then  was  to  give  a  prior  right  to 
the  mortgagee,  ad  this  was  an  alienation  by  the  de^ 
visee  prior  .to  the  action  on  the  bond.    The  action 
was  brought  after  the  alienation ;  and  by  the  statute 
4  Anne,  c.  6.  of  Anne  ip   Ireland,    which  is  the  san^e  as  the 
3Gui.Mar.    ^^^^^^  ^f  William  here,  the  alienation  is  not  af- 
fected  by  the  judgment,  but  the  demand  is  personal 
against  Arthur  H.  Daly  for  the  valine.    This  seems 
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totally  to  hdv^  escaped  attention.    The  action  on  Feb.  2a,  iai6. 
the  bond  was  then  brought,  and  the  judgment  was  '^•"■v*"^ 
subject  to  the  mortgage  to  Kelly.  The  bond  was  not  ^BmiMo  a  ' 
in  suit  till  1797  J  ior  the  proceedings  in  the  Eccle-*^"'  *''• 
siasticaf  Court,  annulling  the  probate  taken  under 
the  will  of  1709   v^ere  not  completed  till  1797* 
The  action  being  brought,  the  bill  was  amended, 
and  prayed  an  injunctibn ;  for  Arthur  Heni^y  Daly 
seems  to  have  been  advised  to  make  no  defence  at 
law  a^ihst  the  bond ;  whether  rightly  advised  or 
not  is  another  question ;  but  he  seems  to  have  be^n, 
in  point  of  fact,  so  advised. 

Then  the  cause  came  toa  hearing  in  Mareli  1800, 
and  the  decree  wais  of  this   description,  that  the 
bond  should  stand  as  a  security  to  Michael  Daly  for  • 
the  principal  sum  of  40^000/.  with  interest^  from 
March  14,  1791»  the  day  of  the  testator's  death, 
instead  of  from  the  date  in  the  bond,    which,  I 
presume,  was  founded  on  evidence  that  the  bond 
was  not  intended   to  operate,  unless  in  the  efvent 
of  no  provision  being  made  for  Michael  Daly  by 
will.    I  do  not  see  on  what  other  ground  it  could 
be.    Then  an  account  is  directed  to  be  taken  of 
what  was  due  to'M.  Daly  under  the  bond ;  and  the 
Master  was  ordered  to  set  off  the  amount  of  sndi 
suras  as  M.  Daly  had  received.     In  November 
1800,  the  cause  was  reheard,  and  the  decree  was 
affirmed.     Now  this  decree  supposes  that  the  bond  Bond  payable 
was  to  be  relieved  against  to  a  certain  extent,  and  isobii^r  dies 
therefore  so  far  correct;  for  whereas  the  bill  prayed  ^|79^* 
relief  against  the  bond,  the  decree  did  relieve  to  abring»actioa 
certain  extent,  but  ordered  payment  of  the  bond  ^^^jj J^J;„ 
teciOrding  to  the  nature  of  the  relief,  and  the  bill  ^  *^J  ?^ 

ceedingi  upon 
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F«b.  95, 1816.  must  be  understood  as  having,  by  implication  at  least, 
J!!HrCrr '*^^"^i*ted  to    have  the  relief  made  efiectual    ac- 
pBiroiiro  A     eordmg  to  the  rights  of  the  parties* 
it  "iBond  IB        '^^^^  decree  was  followed  up  by  an  order  in  the 
considered  at  common  way,  that  the  estates  should  be  sold,  and 
em  forVy^  that  all   necessary  parties  should  convey.     That 
iStef«^"<ilf '^  however  did  not  bind  Kelly.    The  real  estates  were 
from  the  time  sold  to  Gore  in  trust  for  M.  Daly,  and  conveyed  to 
d2S.''^TSr'  him  by  A.  H.  Daly :  so  that  Gore  took  only  what 
2^f®^^*«   A.  H.  Daly  could  give,  and  no  more ;  and  that  was 
xdieved         subject  to  the  mortgage  to  Kelly. 
2S£^^     Then  Kelly  filed  his  bill  to  establish  his  own 
and  the  bill     mortgi^,  and  charged  collusion  between  the  par- 
tideied  at       ties  to  defiraud  him  (Kelly)  ;  and  that  in  consequence 
mii^toha?e^^  ^^^h  collusion,  A.  H.  Daly  had  abandoned  an 
^«  reli^     appeal  from  the  decree,  which  he  once  intended,  and 
according  to    that  he  (Kelly)  was  in  danger  of  losing  the  benefit 
ihejfrtit!'^   of  his  security.    That  bill  was  against  M.  Daly, 
A.  H.  Daly,  and  against  Gore,  and  was  properly  so 
filed.  Afterwards  he  moved  the  Court  to  be  allowed  to 
present  an  appeal  in  the  name  of  A.  H.  Daly,  in  the 
cause  of  ^^Daly  v.  Daly^  as  the  time  was  almost 
out    An  order  was  accordingly  made  under  the 
restrictions  therein  mentioned,  and  Kelly  was  also 
directed  to  speed  his  own  cause  to  a  hearing ;   but 
instead  of  that,  be  let  it  rest.     It  was  material, 
however,  that  he  should  have  speeded  his  own  cause, 
as  the  decree  in  the  other  cause  was  still  open  to  re- 
view in  the  Court  of  Chancery ;  and  this  bill  was 
against  Gore,  who  might  dispute  the  validity  of  the 
mortgage. 

Then  the  cause  came  here,  and  the  Lords  aaw 
that  there  was  an  impeached  mortgage,  and  that 
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the  decree,    not  being  affirmed    here^    was  open  Feb.  96>i8iG. 
to  review  below,  so  far  as  the  interest  of  a  third  ^"^v*^ 

1         mi  1  1  MORTGAOBBy 

party  was  concerned.  Then  an  order  was  made  to  pending  a 
speed  Kelly's  cause— (Xorrf  Eldon,  C.  Is  any  de-*^"'*^' 
cree  in  Kelly's  cause  made  up  ?  Hari.  No.  Lord 
Eldon^  C.  Then  we  cannot  hear  any  appeal  from  it.) 
-—and  a  decree  was  made  in  it  This  decree  proceeds 
on  the  idea  that  the  Court  could  not  enforce  Kelly's 
security,  in  case  the  decree  in  ^^  Daly  v*  Daly  *' 
should  not  be  impeached  here.  That  however  was 
a  mistake ;  for  that  decree  not  being  affirmed  here^ 
the  Court  below  could  still  take  cognizance  of  it  by 
review. 

The  only  way  of  proceeding  therefore  is.  to  send 
this  again  to  Ireland,  that  the  Court  below  may  try 
the  question  between  Gore  and  Kelly,  and  whether 
Kelly  cannot  still  have  satisfaction  out  of  the  real 
estate  of  the  testator  Denis  Daly.  If  that  can  be 
done^  the  consequence  will  be  that  the  appeal  in 
^  Daly  V.  Daly^  may  drop,  if  Kelly  may  have  a 
decree  against  the  lands  in  the  hands  of  Gore, 
which  I  think  he  may ;  and  then  A.  H,  Daly  would 
be  personally  answerable  to  the  others.  We  cannot 
proceed  in  these  appeals  as  they  stand. 

Lord  Eldon  (C.)  I  concur  in  this  view  of  the 
case,  which  is  as  I  before  stated,  with  the  exception 
of  my  not  having  noticed  the  circumstance  of  the 
registration.  3ut  even  now  I  cannot  see  the  neces- 
sity of  giving  Kelly  liberty  to  appeal  against  the 
decree  in  ^^  Daly  v.  Daly.'*  If  the  alienation  was 
prior  to  the  action  on  the  bond,  and  the  statute  of 
Anne  in  Ireland  is  the  same  as  the  statute  of  Wil- 


440  CASES-IN  THE  HOUSE  OF  LORDS 

Feb.s6>i8i6JiaiD  here,  the  consequence  is  that  the  estate  most 

^*"'*'*^'"**^  answer  the  value  of  the  incumbrance.  As  the  Court 

PBviinro  A    cannot  proceed  but  by  sale  of  the  eMate,  it  is  ne- 

»uiT.  are.       cessary  to  have  tho  «lience  before  it  to  convey ;  and. 

If  there  are      .-   ,     "^  .  i.  .  i.  •       ^i 

▼exatiouf       if  there  are  vexatious  alienations  pending  a  suit,  ttie 
SSing'^U  Court  will  restrain  them. 

theCourt^     Sir  S.  Romilhf.    The  estate  was  devised  by  the 
'testator  Denis  Dinly^  subject  to  the  payment  of  bis 
debts. 

Lard  Redesdak,  That  is  a  new  question*  If 
the  testator  devised  the  knds  charged  with  payment 
of  his  debts,  that  puts  an  end  to  Kelly's  security, 
unless  he  can  impeach  the  bond. 

SirS.  Romilly. '  It  was  not  thought  material  to 
press  that  point,  until  the  view  now  taken  of  the 
case  by  Lord  Redesdale. 

Formal  Orderii  The  formal  order  of  the  House,  after  the  common 
May «i,  1816. ^^j^^^  with  the- addition  that,  as  the  decree  of 
1813  had  not  been  made  up,  the  Lords  could  not 
hearan  apptel  from  it;  add  that  the  minutes  would 
mAy  have  warranted  a  decree  establishing  the  right 
of  Kelly  to  the  benefit  of  the  mortgage  against  A. 
H.  Daly,  and  hoi  against  the  other  parties  claiming 
the  property  comprised  in  the  mortgage,  by  force  of 
thedeeree  of  March  7,  1^00,  proceeded  thus  :— 
^  It  is  ardefedf^icc.  that  the  said  cause,  in  which 
**  the  said  Thomas  Kelly  is  Plaintifi;  and  the  said 
^  Arthur  Heniy  Daly  and  t>thers  ave  Defendants, 
<^  be  referred  back  to  the  said  Court  of  Chancery  in 
**  Ireland,  and  that  the  said  Thomas  Kelly  do  apply 
'^  to  the  said  Court  for  leave  to  re-hear  the  said  cause 
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^  and  to  bring  before  the  said  Court  on  such  re-May«i,i8i6- 

**  hearing,  or   in  such  other  manner  as  to  the  said  "^""""v-*"^ 

^' Court  shall  seem  fit>  all  proper  parties  for  thepBVDiNOA 

^  purpose  of  enabling  the  said  Court  to  decide  whe-^""^'    ^' 

^^  ther  the  said  Thomas  Kelly  is  entitled  to  the  be-    ^ 

**  nefit  of  the  said  indenture  of  mortgage,  of  the 

"  14th  day  of  Sept.   17959  against  the  several  per^i- 

^'  sons  claiming  the  benefit  of  the  said  decree  of  the 

^*  7th  day  of  March,  1800^  notwithstanding  such 

^'  decree  remains  in  force  against  the  said  Arthur 

"Henry  Daly;    and    whether    the  said   Thomas 

^*  Kelly  has  a  right  to  impeach  the  said  decree  of 

*^  the  7th  March,  1800,  being  no  party  thereto,  to 

^^  the  extent  of  his  claims  under  the  said  indenture 

<<  of  mortgage,  either  by  bill  in   the  nature  of  a 

^  bill  of  review,  or  otherwise.  And  it  is  further  or« 

^*  dered,  that  the  ^id  appeal  in  the  name  of  the 

^*  said  Arthur  Henry  Daly  in  the  first-mentioned 

'^  cause,  and  the  appeal  against  the  order  made 

"in   that  cause,  and  in  the  said  cause  of  Kelly 

**  against  Daly,  for  liberty  to  present  such  first 

"  appeal,  do.  stand  over  until  the  further  order  of 

**  their  Lordships.'' 

Agents  for  Appellant.    HANRorrand  Metcalfe. 
Agent  for  Respondents,  Kbake. 
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IRELAND. 

APPEAL   FAOM   THE   COURT  OF   t'HANCERV. 

R0S8B  (Earl  of)— Appellant. 

Stirling  (Rev.  James)  and  otber^-^Respondents. 

May  17,20,  BuLia  1805forpeiibriiMUiceoran  agreement  made  in  1761, 

1^,  24;  fi>r  sale  of  laoda,  and  decreed  accwdinghr  b^iow ;  but  die 

June  24, 29.  decree  reversed  in  Dom.  Proc.»  Defen<IaQt  havioa  htea 

^^_^ left  in  possession  as  owner  for  a  long  time,  and  Waintiff 

'       ^^^"^^  having  done  acts  inoonsistent  with  the  notion  of  his  being 

^^-1-!,**t^*  owner  himself  which  was  considered  as  amovntinff  to  a 

"""SPBC«  PER*  •  " 

— — w  A I V  B  R .  V'  ai  ver  • 

AccouHT.-^  Objection  to  a  decree  made  In  18 1 2,  that  it  ordered  payment 
I VTERBST.—  of  a  sum  found  due,  and  diraoied  to  be  paid  wkb  interest 
A^RTGAGB,  |)y  |^  dccTee  made  in  1 766*  on  the  foot  pf  a^oynta  iietUed 
^'  in  1756  and  1761,  between  attorney  and  client,  in  which 

the  attorney  charged,  interest  upon  interest,  with  interest 
on  lihe  cooaolidatra  sum  from  176^  to  1819.  That  som 
acknowledged  by  the  objecting  pari;y,  by  solemn  deed  in 
1783,  to  be  due  with  interest,  and  the  objection  comes 
too  laie;  though,  if  objeotions  had  been  recently  nuide 
for  the  purpose  <rf*  opening  the  acoMiBt%  they  oovld 
hardly  have  failed  of  being  eflPectual* 
Father,  tenant  for  life,  borrows  money,  to  secure  which  he, 
and  his  son,  remainder-man  in  fee,  join  in  a  mortgage  of 
the  inheritance.  The  son  is  entitkd  in  eqmiW  to  mmc  as 
a  creditor  on  the  real  and  personal  aasota  of  bis  folberfor 
the  money,  and  to  call  on  the  mortgagee  to  make  the  ut- 
most of  it  for  the  son's  relief,  &c«  &c. 


Marriage  set-  OY  a  settlement,  dated.  September  4,  1730,  made 

dement^  1730.  ^^   jj^^  marriage  of  Lawrence    Parsons,   grandson 

and  heir  apparent  of  Sir  William  Parsons,  of  Par- 
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^nstoWD,  In  the  Kin^s  County,  and  Mary  Sprigge,M«y  i7»20, 
eldest  daughter  of  William  Sprigge,  of  CIonivoe,jutie«4,esf, 
in  the  King's  County ;  after  reciting  that  the  Par-^®^^;         ^ 
Mtis'  estate  was  subject  to  certain  incumbrances,^^f^^^ygi„^ 
and  amongst  others  to  a  mortgage  created  in  lyoj^-^^^c.pitR^ 
described  as  Upton's  mortgage^  the  Parsons*  estatexccotirr.-^ 
in  the  King's  County  was  settled  on  Lawrence  Par-JJJJJ^**'^ 
Mns  for  life,  remainder  to  his  first  and  other  sons  in&c. 
tail  male,  with  power  to  charge  the  estate  with  400/. 
per  annum  for  any  future  wife,  and  with  4000/.  for 
the  younger  children  of  any  future  marriage,  in  case 
he    shjOuId    have   no  younger  children   by  Mary 
Sprigged   and    by    the  same  settlement,  William 
Sprigge  covenanted  to  stand  seised  of  an  undivided 
moiety   of  Clonivoe,  Clonad,   and  other   lands,  of 
which  he  had  the  reversion  in  fee  expectant  on  his 
own  death  withotit  issue  male,  and  possessed  of  an 
undivided   moiety  of  certain  leasehold   estates,  to 
the   use  of  Lawrence  Parsons  and  Mary  Sprigge, 
and  the  survivor  of  them,  for  life ;  remainder  to  their 
first  and  other  sons  in  tail  male ;  remainder  to  Mary 
Sprigge,  her  heirs  and  assigns,  reserving  a  powei^  to 
bmtself  to  charge  the  undivided  moiety  of  the  lands 
with  2000/. 

The  marriage  took  effect.  Mary  Sprigge  died  in 
173],  leaving  William,  the  father  of  the  Appellant, 
her  only  child;  and  William  Sprigge  died  in  17dd 
without  Tssne  male,  leaving.  William  Parsons  the 
son  of  hi«  daughter  Mary,  and  his  daughter  Mar- 
garet married  to  Thomas  Burgh,  his  co-heirs  at 
law,  having  executed  his  •power  in' favour  of  his 
daughter  Margaret. 

In  1742,  Burgh   and' his   wife  filed  a  bill   for 
2G2 
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May  17, 20/  raising  this  2000/.  out  of  the  Parsons*  moiety  of  the 
June^,  29,  Sprjgge  estate,  and  obtained  a  decree;  and  in  »746, 
isi6.  the  sum  was  paid  by  Lord  Loftus  upon  the  security 

AQM1MKKT.  ^^  ^^  asslgnmcut  of  the  decree.  In  1742,  also.  Sir 
—SPEC.  PBR.  Lawrence  Parsons  married  again ;  and,  under  the 
ACCOUNT^  power  reserved  in  his  first  marriage  settlement,  he 
MOR-r'^a^  charged  the  Parsons*  estate  with  400/.  per  annum 
5cc.  as  a  jointure  for  his  second  wife,  and  4000/.  for  the 

younger  children.  There  were  issue  of  this  mar- 
riage two  sons ;  but  the  whole  charge  of  4000/.  be- 
came vested  in  Anne  Parsons,  the  daughter  of  one 
of  them,  and  wife  of  Richard  Blake  Deverall.  Of 
this  sum  of  4000/.,  a  sum  of  3275/.  was  afterwards 
paid  by  the  Earl  of  Rosse,  subsequent  to  his  fatlier*s 
death. 

.   In  1754,  Sir  Lawrence  Parsons,  and  William  his 

son,  suffered  a  recovery  of  the  Parsons*  and  Sprite 

estates,  the  juses  of  which  were,  subject  to  Loftus*s 

charge,  and  Upton's  mortgage,  to  Sir  Lawrence  for 

life,  ren^ainder  to  bis  son  William  and  his  heirs. 

1764.  In  the  same  year  1754,  on  the  intermarriage  of 

S?W**Pai    William  Parsons  with  Mary  Cleare,  only  child  of 

wnitoMary  John  Clcarc,  of  Kilbury,   in    the  county  of  Tip- 

riage  articles,  perary,  marriage  articles  were  executed^  by  which 

it  was  agreed  that  all   the  estates  included  in  the 

settlement  of  1730,  except  those  of  Clonivoe  and 

Clonad,  should  be  xonveyed  to  trustees  for  a  term 

of  200  years,  with  remainders  to  Sir  Lawrence  and. 

William  for  life;  remainder,  subject  to  a  jointure  to 

Mary  Cleare,  and  a  provision  for  younger  children, 

to  the  first  and  other  sons  of  the  marriage  in  tail 

male.     And  it  was  agreed  that,  as  soon  as  Mary 

Cleare  should  come  of  age,  her  estates  shojpld  be 
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settled  to  the  like  uses.     And  the  trusts  of  the  iOOMay  17,20, 
years'  term  as  to  the  Parsons*  estate  were  declared  to  june  24, 29, 
be,  that  the  trustees  should,  at  the  request  of  Sir  ^®*^- 
Lawrence*  Parsons^   raise  thereout,   by  sale,  mort- 
gage, or  demise,  a  »um  not  exceeding  12,000/.,   to"-| 
be  applied  in  paying  off  all  incumbrances  affecting  account.— 
the  said  Parsons' estate,  except  jointures,  and  the  J^^'Jjl!^^^^^^ 
residue  to   be   applied   as   Sir   Lawrence   Parsons  &c. 
should  direct.     Tlie  trusts  of  the  term  of  200  years  Trust  teroi. 
created  of  the  Cleare  estates  were  declared  to  be  to 
pay  the  debts  of  John  Cleare.     These  articles  wiere 
prepared  and  witnessed  by  Marlborough  Sterling, 
agent  and  attorney  for  Sir  Lawrence  and  Sir  Wil- 
liam Parsons. 

Sir  Lawrence   Parsons  died    in   October    1756, 
leaving  his  son  William,  his  only  issue  by  his  first 
marriage;  and  in  December  1756,  an  account  was  Account 
settled  between  Sir  William  Parsons   and   Marlbo-***^^  ^^^ 
rough  Sterling,   and  in  this   account  Sir  William 
was  made  debtor  in  a  sum  of  3BQQI.  of  which  2500/. 
were  the  debts  of  Sir  Lawrence.     This  latter  sum 
was  made  up  of  two  judgments,    obtained  by  one 
Moore  against  Sir  Lawrence  Parsons  in  1730,  and 
assigned  to  Marlborough  Sterling  in  1751,  and   of 
a  bond  given  by  Sir  Lawrence  to  Sterling  in  1753, 
with  interest  upon  these  sums.     The  same   day  on 
which  the  account  was  settled,  Sir  William  Parsons 
executed  to  Sterling  a  mortgage  in  fee  of  the  lands  And  mortgage 
of  Clonivoe  and  Clonad,  which  were  not  included {3^^*^*  *^" 
in  his  marriage  settlement,  for  securing  the  payment* 
of  this  sum  of  SSggL  the  interest  being  thus  made 
principal. 

In  1758  a  private  act  of  parliament  was  obtained  private  act  of 
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May  i7>  sOt  lo  rdiac  the  lft,p00A  agreed  to  be  raised  at  tUe  re^ 
Ju'ne  24, 2g,   <iu^t  ^f  Sif  IfawfeDce  ParsoDs,  a  doubt  b^ing  en« 

l^^^' ^  tertained  whether  it  could  be  raised  otherwise^  Sir 

AOREBMBNT.  L^wrence  Parsons  having  done  nothing  to  signify 
— fpgc.  pgK.  bis  request  or  consent  By  this  act^^reciting  the 
A^copvT^  articles  of  1754,  &c.  and  tbf^t  8000/.  of  the  12,000/. 

MOEToIoT"  ^^'»  ^^^"  ^"^  •^  ^^^  ^■™®  ^^  '^®  execution  of  the 
&c.  a^id  articles,  ^  charge  on  the  estates  of  Sir  Wil- 

w£g*"*^''^  M«U  by  old  mortgages;  and  that  4000/.  was  doe 
12,000/.  out  from  Sit  Lawrence  by  judgments  wbwh  would  be 
Bont'^estate,  lost  to  bis  judgment  creditors  unless  the  4000/, 
A^Sire"'^^*'^  be  raised:  also  reciting  thiit  the  debts  ol 
estate.  Jpfafi  Ckare  amounted  to  fOOOL ;  md  that  Sir  Wil* 

liam  Parsons,  not  having  received  any  ready  mo- 
ney virith  his  wife,  Mary  Cleare,  had  contracted 
debts  to  the  amount  of  6000/. ;  and  that  Mary  Cleare, 
,or  Parson^,  was  desirous  tp  raise^  by  sale  of  ^  coid* 
petent  part  of  her  estates^  6o0pL  to  pay  Sir  Wilr 
liam'a  debts ;  and  that  Sir  William  was  seized  in 
fee  of  an  undivided  moiety  of  certain  lands  in  the 
Kjug's  County  which  he  was  deiirous  to  settle  to 
the  uses  of  the  marriage  articles  qf  1754  as  a  com- 
pensation to  bis  wife  Mary  Cleare  for  such  part  of 
her  estates  as  should  be  sold  for  the  payment  of  his 
debts— it  was  enacted  that  the  Cleave  and  Parsons' 
estates  should  be  vested  in  trustees  for  the  purposes 
slated  in  the  recitals ;  and^  subject  to  sucb  purposes^ 
they  were  limited  to  the  same  uses  as  declared  by  the 
articles  of  1754*  The  lands  which  formed  the  sub- 
ject of  compensation,  as  above-meatipoed,  weire  part 
of  those  which  had  been  previously  mort|;aged  to 
Sterling.  There  were  several  sons  of  this  IsM  niav«' 
riafi?,  of  whom  the  ]&irl  of  Rossq  was  the  eldest. 
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In  March  1761,  an  agrfement  wtfs  entered^  Mq  May  17, 20, 
between  Sif  William    Parsons  and  Marlborough  june  ^,  99, 
Sterling,  fiwr  the  sale  to  the  latter  of  the  lands  of  i8»6       ^ 
Clonivoe  and  Clonad,  reciting  the  settlement  of  ^^^^g^^^ 
1730  and  the  other  fiaimily  transactions  mentioned  ;-^«pbc.pbr. 
atid  that  Sir  W.  Parsons  was  seized  in  fee  of  these  aqqovvt.-^ 
lands*  they  not  having  been  included  in  the  articles  JJ^if^AOBT 
of  ]  754j  nor  in  the  private  act  of  parliament ;  diat  &c. 
I^rd  Loftus  had  filed  a  bill  in  1759,.  praying  that  j^J«»^^°^ » 
tb^  lijOOOL  might  be  raised,  and  the  sum  doe  on  for  sale  to 
Ma  security  paid  thereout,  or, that  the  lands  bfcio'niroe^&cr 
Clonivoe  and  Clonad  might  be  sold  for  that  pur--^*^^^* 
posei  and  aisp  recititig  that  Sir  ,W.  Parsons  waa 
indebted  to  Sterling  in  several  sums  of  money  due 
on  judgments  and  otherwiae,  &c.,  and  that  Sterling 
haxi  agveed  to  purchase  the  lands,  ih  discharge  of 
the  whole  or  some  of  the  judgments^  at  the  price  of 
3934/.,  being  at  the  rate  of  twenty-three  years'  pur- 
chase, allowing  000/.  for  the  caeUal  rise  of  the  renti 
00  the  expiration  of  the  leases  ^  and  further  lieciting 
that  it  was  uncertain  whether  the  lands  in  question  . 
were  not  chargeable  with  the  debt  of  Lord  I^Aus; 
equally  and  rateably  with  the  lands  of  which  Sir 
W«  Parsons  was  tenant  for  life,  until  a  decree  should 
be  made  in  the  said  cause,  it  was  witnessed,  that 
Sir  W.  Parsons  agreed  to  convey  the  lands  to  Ster« 
liog,  or  any  person  whom  he  should  appoint,  witl^in 
a  reasonable  time  after  such  dwree  obtstined.     And 
Sterling  agreed  to  discharge  such  of  the  judgmenta 
as  he^  bis  heirs,  &c.  should  think  proper  or  conve- 
nient, amounting  to  the  sum  of  3934/.,  the  pur-- 
chase  money  of  the  said  lands,  provided  that>  i» 
case  the  lands  should  be  found  chargeable  with  any 
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^Uf  17,  so,   part  of  Loftus's  debt.  Sterling,  &c.  should  be  atli* 

June  94, 99,   b^rty,  at  his  ok-  their  election,  to  pay  the  sain  charged 

^^^^'    _^,  ^P^^  ^he  lands,  and  should  be  allowed  the  same 

AOBKBMSHT.  ^®  P^^^  payment  of  the  3934/. ;  or,  in  case  they  did 

— apEc.  PE«.  hq^  choose  to  advance  the  money,  and  it  should  be 

AccousT.—  raised  out  of  the  lands,  that  Sterling  should  be  al* 

moitiTaJ^  lowed  to    deduct  the  ^ame  out  of  the  purchase 

&c.  .  money :  and   Sterling,  in   consideration  of  an  as- 

S*^^'g2"wgnment  of  the  rents  and  profits  of  the  lands  from 

renu  ill  lieu  of  March  25^  then  instant,  agreed  that  the  interest  on 

the  judgments    making  up  the  purchase   mone^ 

should  cease  from  that  time,  Steriing  having'  agreed 

to  accept  the  rents  in  lieu  of  interest    And  it  was 

i^preed  that,  in  case  the  agreement  should  not  be 

carried  into  efiect,   nothing  contained  in  it  should 

aflfect  or  invalidate  the  mortgage  of  the  lands  before 

executed  to  Sterling. 

In  July  1761,  a  sale  was  made  of  part  of  Lady 
Parsons'  estate  under  the  act  of  parliament,  and  a 
sum  of  ]  385/.  was  paid  by  the  trustees  to  Sterling- 
Augujt,  1761.  On  August  14,  17^1,  a  general  account  was  stated 
count itated.    between  Sir  W.  Parsons  and  Sterling,  including, 
besides   the  incumbrances,  several  simple  contract 
debts  due  from   Parsons  to  Sterling,  which   were 
afterwards  discharged  and  form  no  part  of  the  pre- 
sent question  ;  and  a  balance  of  1915/.  was  stated  to 
be  due  to  Sterling;  and  this  account  was  signed  by 
Parsons  and  Sterling,  acknowledging  that  it  was 
correct. 
1764.  BHI  filed     In  1 764,  Sir  W.  Parsons  filed  a  bill  against  Lucy 
^no^*      Sterling,  the  representative  of  M.  Sterling,  impeach- 
ing ^e  accounts  of  17 56  and  1761,  and  praying 
that  they  might  be  oixrned,  and  that  Parsons  might 
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be  relieved  from  the  agreement  of  Mardh  1761,  for  Muy  17,  to, 
sale  of  the  lands  of  Clonivoe  and  Clonad.     L^cy  j«f|,e  s4,  sp, 
answered,  stating  that  she  was  willing  to  settle  ac-^*^^- 
counts  on  the  footing  of  the  aocounts  of  1756  and  aorebment. 
1761,  and  to  Waive  the  aereeaient  for  a  sale,  on  — ^^^^c.  pir. 

^  ^Waiver.-—* 

payment  of  what  should  appear  due.     By  decree  accovvt^ 
July   8,    1765,  it  was  referred  to  the    Master   to'^^^H^ 
settle  an  account  on  the  ground  of  the  mortgagie  &c. 
of  }  756,  and  the  account  of  August  1 76 1 .     In  Feb.  ^"^'^yea^ 
1766  the  Master  made  his  report,  finding  that  the 
sum  of  8857/-  v^as  due  to  the  representative  of  M. 
Sterling,  in   which  was  included  a  sum  of  1512/., 
alleged   to  be  due  on  account  of  two  judgments  Neynoe's 
passed   by  Sterling  to  a  person   of  the  name  of''"  ^®****' 
Neynoe,  as  a  fkrther  security  for  debts  of  Sir  L. 
and  W.  Parsons ;  though  this  latter  sum  was  after-^ 
wards  admitted  to  be,  for  the  greater  part,  an  over- 
charge. 

Oi^  Feb.  28,  1766,  a  decree  was  made  in  the  Decree,  1766. 
cause,  that  Plaintiff  do,  in  six  months,  pay  to  De- 
fendants the  said  sum  of  8857/-  with  interest  from 
Feb.  26,  1766,  the  time  of  confirming  the  report; 
and  that  thereupon  the  sale  agreed  to  be  made 
should  be  set  aside,  and  that  the  X)efendant  should 
re-convey  the  lands ;  and  that  in  default  of  payment 
of  principal  and  interest  within  the  time  limited, 
the  sale  should  stand  absolutely  confirmed,  and  that 
an  injunction  should  issue  to  put  Lucy  Sterling  in 
possession  &c« ;  and  that  either  Plaintiff  or  De- 
fendant might  make  up  a  decree  for  performance. 
In  this  decree  no  provision  was  made,  in  the  event 
of  the  sale  being  carried  into  eflfect,  for  the  payment 
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May  i7»  90,   qi  the  residue  of  the  debt,  above  the  sum  for  which 

Jane  iM,  39,  ^^  lands  were  to  have  been  sold. 

^®^^'  In  1779,  Sir  W.  Parsons  and  his  eldest  son,  the 

AOBBSMsn.  ^^^  ^^  Rosse,  suffered  a  recovery  of  the  lands  com- 

.^PEc.  FBR|^ prised  in  the  articles  of  1754,  and  the  act  of  1756^ 

AccoQ«r«^  except  the  small  part  of  the  Cleare  estate  sold  in 

'^^^Z  ^'f^^^^^  uses  of  which,  subject  to  Upton's  mort^ 

^^'  fP%^  ^^^  Lord  Loftus's  demand,  were  declared  to 

1779-  lUco-  \^  ^ch  as  Sir  Wt  and  his  sou  should  appoint,  and 

in  de&ult  of  appointment  to  Sir  William  for  life, 

remainder  to  the  £arl  of  Bosse  in  fee-    No  steps 

were  taken  by  the  representatives  of  M«  Sterling 

to  enforce  the  decree  of  1766  for  a  sale  of  the  lands 

«f  Clonivoe  and  GJonad,  of  which  Sir  W.  Parsons 

was  left  in  possession  during  the  remainder  of  bis 

life,  a  period  of  twenty-five  years* 

1783.  In  1783t  ^  William  pa>rsons  having  occasion  to 

mortgage.      borrow  certain  sums,  amounting  in  all  to  l6,000/.» 

was  joined  by  the  £arl  of  Rosse  in  a  mortgage  of 

the  settled  estates  to  one  Bmwne,  who  advan^ 

„  ,      the  monoy :  and  at  the  same  time  Sir  W^  Parsons 

1783.  Release.        i,.  i»r^i.  j«i 

aiKl  bi9  son,  and  Lucy  Sterlmg^  axeoited  a  deeo^ 
reciting  the  decree  of  1766,  and  that  tjbe  spm  of 
8857/^  was  due  under  that  decree  to  Lucy  St^ling» 
togpetber  with. a  large  arrear  of. interest ;  reciting  also 
Browne's  mortgage,  and  tlmt^  in  order  to  protect 
the  mortgage,  it  was  necessary  that  tluree  of  the 
old  jiidgments  vested  ia  Lucy  should  be  a$B%aed 
in  truat  for  Browne,  and  that  two  more  of  them 
should  be  satisfied,  and  that  2600/.,  part  of  the 
money  borrowed  from  Browne,  had  been  paid  to 
Lucy  Sterling,  in  part  and  on  account  of  interest 
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duetober  on  foot  of  t\»  stid  aam  of  88S11,  $oM»yif,ao, 
•deereed  to  her,  tnd  tbat  Lucy  had  agreed  to  awgo  julie  94,  ag, 
and  satisfy  these  judgoientfl  at  aforesaid:  and  Sir^^^^- 
W.  Parsons  and  the  Appellant  thereby  agreed  tbat  x^Hiiii^T. 
ibis  transaction  should  be  without  prejudice  to  the -^i^»<^  "*• 
demands  under  the  decree,  and  the  other  demands  acco^vt.*-* 
of  Lucy  Sterling  against  Sir  W.  Parsons  and  his  ^"^^^JJJJ;^ 
Csther^  or  to  any  securities,  that  remained  for  the  &c. 
saoEie,  but  that  they  should  he  in  full  forcet  ds» 
ducting  the  said  8500/.  which  Lucy  acknowledged 
to  have  receii^d  ia  paft  and  on  account  of  intcfest 
due  to  her  00  foot  of  the  ^5?/.  and  released  and 
disdyii|(Qd'  the  same  accordmgly. 

Sir  W,  Parsoos  borrowed  a  fiirt;her  sum  of  aooot 
from  Browne>  on  assignment  of  Upton's  mortgage ;  . 
«od  Lord  iioftus's  charge  of  3000/*  was  assigned, 
in  1803)  to  Sir  6.  Figott    Sir  Witliam  Parsons  1791.  l>eath 
died  iniMi^  i79l9  leaving  tbe^Earl  of  Rosse  his^n,'/    '  "' 
eldest  son  and  heir  at  law,  having  made  and  .pub^WiUofSirW. 
li$bed  a  will,  dated  August,  17&I9  devisifig  all  bts  ^^^' 
estate  and  lands  in  the  coimty  of  Wesdbrd,  which 
descended  to  him  as  heir  at  law»  to  his  uncle  Figpott 
Parsons  St  Geoi|;e>  to  trusted^  to  sell  the  whofe  or 
a  competent  part  of  the  same  to  discharge  his  jis^* 
ment  debts ;  a«d  devised  to  his  right  heirs  such  part 
cf  the  estate  and  lands  as  ahoukl  renain  unsold.; 
and    bequeathed    his    personal  property  to   such 
younger  children  aa  be  should  have  at  the  time  of 
bis  decease^,  and  in  case  he  should  have  none,  to  his 
wiic  Mary  Paw>ns ;  and  appointed  his  wife  and  tin 
Rev.  Richard  Chalkmer,  execuUNrl. 

From  the  time  of  bis  father's  dcAkh  the  AppeUssiit  Payment  by 
paid  the  interest  of  tUe  1 5,000/*  borrowed  £coni^**'^»*»^**"*' 
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May  17,  SO,  Browne,  tc^tiier  witli  an  arrear  of  interest  due 
Jmie  24, 9g,  thereon  at  that  time.  He  also,  since  his  Other's  death, 
1816.  paid  various  sums  for  interest  on  Loftus's  or  Piggott*s 

AOMncBirr.  ^o^'tgage,  and  Upton's  mortage,  and  for  younger 
— SPEC.  PBB.  children's  portions  created  under  the  settlement  of 
AccoDirr.-^  17S0,  and  a  ^um  due  from  his  father  at  his  d^ath 
IHTER88T.—  jq  ^  crcditor  of  Lucy  Sterling ;  and  in  1796  sold 
&c.  '    the  lands  of  Clonad,.  and    applied    the   purchase 

money  in  these  payments. 
1805.  Bill  by      In  September  1805,  the  Respondents,  as  repre- 
p^^duUy^  sentatives  of  Marlborough  Sterling,  filed  their  bill 
against  the  Earl  of  Rosse  and  others,  admitting  an  , 
overcharge  in  the  report  of  1766,  with  respect  to 
Neynoe's  judgments,  and  oflfering  to  give  credit  for 
it,  and  praying  an  account  on  foot  of  the  decree  of 
1766,  and  offering  to  waive  the  agreement  of  1761 
for  the  sale  of  the  lands  of  Clonivoe,  &c.  on  being 
paid  what  should  appear  due  to  -them  6n  that  ac- 
count;  otherwise  that  the  sale  might  stand,  and  the 
purchase  money   be   applied   to  disencumber  the 
lands  so  agreed  to  be  sold  :  and  in  that  case  the  bill 
prayed  an  account  on  the  foot  of  the  mortgage  of 
1756,  and  a  foreclosure ;  and  that  the  balance,  if  any, 
should  be  decreed  a  lien  on  the  trusts  of  the  act  of 
parliament  for  raising  the  12,000/.,  and  6000/. ;  and 
in  case  it  should  appear  that  these  sums  had  been 
fairly  applied,  and  that  sufficient  did  not  remain 
to  satisfy  the  demands,  then  that  the  Wexford  es- 
tates might  be  sold  for  payment  of  the  Plaintiffs 
and  other  judgmetit  creditors  of  Sir  W.  Parsons,  &c. 
This  appears  to  have  been  the  prayer  generally^ 
though  the  printed  cases  did  not,  in  several  material 
particulars,  correspond  to  the  original  pleadings ; 
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and  there  was  some  dispute  at  the  bar  as  to  whether  M^y  17, 90, 

92'  24  * 

the  bill  was  to  be  considered  as  a  bill  for  specific  June  24,  20^ 

performance,  of  a  bill  of  foreclosure.     The  Earl  oV^^^'  ^ 

Hosse,  in.  his  answer,  stated  several  objections  to  the  aorbbkbbt. 
securities ;  that .  M.  Sterling,  was  the  attorney  as;;^'*"^-  "■• 
well  as  i^nt  and  rieceiver  of  Sir  L.  and  Sir  W:  Accooirr— 
Parsons,  and  in  the  accounts  settled  charged  interest  ^^|!^^ 
^  on  interest ;  that  the  judgments  assigned  to  M.  ^^' 
Sterling  were  stale  demands,  and  that  it  was  very  ^"•^*'' 
unlikely  hp  should  have  paid  full  consideration,  &c« 

By  decree,  Feb.  5,  1810,  it  was  referred  to  the  Decree,  Mio. 
Master  to  take  an  account  of  what  was  due  on  foot 
of  the  sum  specified  in  the  decree  of  1766,  deduct- 
ing the  overchai^  on  account  of  Neynoe's  judg- 
ments, and  to  take  other  accounts  arising  out  of 
the.  above-mentioned  circumstances.  The  Master 
made  his  report,  finding  17,000/.  due  to  the  Re- 
spondents ;  which,  together  with  a  sum  for  interest 
from  1810  to  1812' not  cakulMed  by  the  Master, 
made  up  18,744/.  in  the  whole. 

.  On  Nov.  17,  1812,  the  Court  decreed  the  Re«Decree»  1812. 
spondents  entitled  to  the  sUm  of  18,744/.  with  inr 
terest  from  the  time  of  confirming  the  report,  and 
that,  unless  the  Appellant  should  pay  the  same  in 
six  months,  the  Respondents  should  be^  and  were 
thereby  declared  to  be,  entitled  to  have  the  agree- 
ment of  176]  for  sale  of  the  lands  of  Clonivoe,  &c» 
carried  into  specific  execution  ;  and  the  Appellant 
was  ordered  to  convey  accordingly ;  and  the  Master 
was  directed  to  ascertain  the  purchase  money  to  be 
paid  for  the  lands  under  the  agreement  of  1 76 1 ,  &c., 
and  to  take  an  account  of  the  rents  and  profits  from 
that  period,  and  of  the  purchase  money  and  interest 
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Mfl7i7»2Qr  thereof  of  certetn  parts  of  thp  lands  sold  by  the 
Jimesi,  t9,  'Afipellant;   tnd  it  was   ordered   that  the  Master 

1^^ ^  sboold  ascertain  the  sum  due  to  the  Respondents, 

AaiuMBvr.  '^  ^^  ^^^  ^'^^  should^  be  a  charge  on  the  Wex-* 
— «Kc.MB.  lorcl  estates,  and  the  rents  thereof  received  bv  the 
AooovvT.—  Appellattt,  and  on  the  sums  of  12,000/.  and  6000/* 
^j^^l^^'iT  iD^i^iioned  tn  the  private  act  of  porKamenty  so  fiir 
&c.  as  theee  sums  might  be  af^icable  to  the  payment 

of  the  Bespondent's  demands^  and  that  in  deianh 
of  payioent  salea  should  be  made  accordingly,  &c* 
j^PfmL  From  this  decree  the  Earl  of  Rosse  appeafed^ 

The  grounds  of  the  principal  objections  made  to 
the  decree  were^  that  the  agreement  which  it  di* 
rected  to  be  carried  into  specific  execution  had  been 
waived ;  that  by  dtiecttog  peymettt  with  interest  of 
the  sum  specified  io  the  decree  of  1766,  interest 
was  charged  on  interest^  wluch  was  allowable  only 
in  case  of  a  mortgage ;  and  the  cases  of  Creuse  v* 
Hunter,  2  Ves.  I57i  4f  Bm.  Ch.  Ca.  816,  and 
jTew  V.  Lord  IVinterton,  I  Ves.  451,  where  interest 
was  refused  on  arrears  of  annuities,  were  cited. 
'  (Lord  Redesdale.  The  decree  of  1766,  directs  the 
payment  of  the  snm  fbmid  due,  with  interest;  that 
decree  is  not  appeafed  from,  and  the  qjuestion  is  not 
open  to  you  eiceept  in  this  way,  that,  as  this  is  a  bill 
to  carry  into  execution  a  decree,  that  decree  may 
be  impeached  for  impropriety.)  Thai  was  stated  to 
be  the  graund  taken  ;  aAd  the  proposition  was  that 
inteiest  was  to  be  calculated  as  if  no  decree  bad 
been  made  in  1766,  and  the  cause  had  still  remained 
in  Court.  The  decree  could  not,  as  a  decree,  afiecC 
the  real  assets  of  Sir  W.  Parsons  descended  or 
devised.     The  Respondents  could  affect  them  only 


ON  APPEALS  AND  WRITS  OF  ERROR.  4&^ 

by  resorting  to  their  securities,  and  codld  only  have  Maj  i7»so, 
an  account  of  the  sums  due  upon  them  with  siniple  June  s4, 89, 
interest^  subject  to    the    inqairies    and   directiona^^^^'         j 
which  the  securities  and  alleged  settled  accounts  be^AORBSMurr. 
tween  attorney  and  client  called  for.    'Another  ob-""^f,^j'f*- 
jection  made  to  the  decree  was,  the  charging  the  account.-^ 
Appellant    with    bye-gone    rents    of   the    estates  &^,*^®^*"' 
descended  and  devised,  which  he  had  applied    in 
payment  of  other  judgment  and  mortgage  creditora 
of  Sir  W.  Parsons,  and  most  part  of  them  before 
the  filing  of  the  Respondent's  bill ;  and  it  was  ob» 
jected  also  that  no  prorision  had  been  made  by  the 
decree  for  the  payment  of  Browne's  mortgage  as 
far  as  possible  out  of  the  assets  of  Sir  W»  Parsons, 
the  fond  primarily  liable  to  pay  it« 

Sir  S.  Ramilly  and  Mr.  fVetherd  for  the  Ap^ 
peltant ;  Mr.  Leach  and  Mr.  Nolan  for  the  Re- 
spondents. 

Lord  Eldon  {C.)  This  case  itself  is  a  difficult  May  «4,i8i6. 
one  on  account  of  the  variety  of  transactions  at  dif- 
ferent periods  which  it  inwlves ;  and  the  difficulty 
is  increased  by  the  difierence  between  the  oaae  as 
it  appears  in  the  prints,  and  the  same  case  as  stated 
in  the  pleadings,  a  difierence  now  known  to  be  reTf 
material.  This  circumstance  I  hope  will  not  occur 
again,  as  it  is  impossible  that  this  House  can, 
consistently  with  the  due  discbarge  of  its  judiciat 
and  other  fonetions,  take  the  trouble  of  minutdy 
examining  all  the  papers  in  the  cause  which  are  not 
in  print,  in  order  to  know  what  the  case  really  is. 

Tfie  principal  question   is,  whether  the  contract  Agrcemcnt. 
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Ma724, 1816.  of  1761  ought  to  be  specifically  performed^  more 
'^^'^^^^""^^  than  half  a  century  after  it  was  made.    There  was 

A#RBBME]rr« 

^sPBc.PBR.  a  mortgi^  in    1756,  which  comprehended  ih^e 

I^To^'w"^  estates  in  the  contract  in  1 7O1  • 

MORTOAOB,  It  appears  by  the  bill  of  1764  that  it  was  filed 
partly  for  the  purpose  of  impeaching  the  contract  of 
1761,  and  a  decree  was  made  upon  this  bill  for 
payment,  by  the  Plaintifl^  of  the  sum  of  8,857/*9  or 

Pn^nice.  otherwise  that  the  sale  should  stand  confirmed. 
And  I  mention  thsft  now^  as  this  practice  which 
they  seem  to  act  upon  in  Irebnd,  where  a  bill  is 
filed  for  the  purpose  of  impeaching  a  contract^  of 
pronouncing  a  decree  upon  it,  not  dismissing  the 
bill,  because  there  are  no  grounds  for  impeaching 
the  contract,  but  ordering  the  contract  to  be  carried 
into  execution,  is  a  species  of  proceeding  very 
much  unknown  to  us,  &c. 

[It  is  unnecessary  to  state  the  remaining  observa- 
tions made  this  day,  as  they  were  in  substance  the 
same  as  those  made  on  a  subsequent  day,  as  under.] 

Judgment.         Lord  Eidoti^  C.     (After  stating   the  preceding 
oy^^il^J^'partof  the  and  particularly  adverting  to  the 

the  account,  accoiint  of  1756.)  It  has  been  very  truly  remarked, 
that  Sir  W.  Parsons  Was,  within  a  month  after  his 
father's  death,  made  debtor  in  this  account  in  a  sum 
of  3,899/.  of  which  2,535/.  consisted  of  the  debts* 
of  his  father  Sir  Lawrence,  who  was  strict  tenant 
for  life  ;  and  that  Mr  Sterling,  on  the  same  day, 
obtained  a  mortgage  from  Sir  W.  Parsons  of  the 
^nds  of  Clonivoe  and  Clonad  for  securing  the  said 
sum,  of  which  a  considerable  part  consisted  of  in- 
terest, which  was  thus  made  principal  I  take  notice 
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of  these  circumstances  that  it  may  be   seen  thiit  June24,  I816. 
they  have  not  escaped  my  attention ;  but,  though  '      ""       ' 
this  transaction  in   1756  was  one  against  which  a -—spec.  per. 
great    deal    might   be  urged  if  challenged  at  the][^^ouOT^^ 
time,  yet,  after  what  has  passed,  the  representatives  "tterest.— 
of  M.  Sterling  must  be  held  to  be  creditors  for  a&c. 
considerable  sum  of  money.  Come  too  Ute. 

By  articles  made  in  1754,  on  the  marriage  of  Sir  Articles,  1754. 
W.  Parsons  with  Mary  Cleare,  a  sum  of  12,000/; 
v^BS  to  be  raised  out  of  the  ParsonsV  estates,  at  the 
request  of  his  father.  Sir  L.  Parsons,  for  paying  off 
incumbrances  on  these  estates;  and  a  private  act  Act  of  parli^* 
of  parliament  was  obtained,  in  1758,  by  Sir  W/™*"*' 
Parsons,  reciting  the  articles  and  the  death  of  Sir 
Lawrence  without  having  done  any  thing  to  signify 
his  request,  &c.  and  reciting  also  that  8000/.,  part 
of  the  said  12^000/.,  was  then,  and  at  the  time  of 
the  execution  of  the  articles,  a  charge  on  the  estate 
of  Sir  W.  Parsons  by  old  mortgages ;  and  that  the 
remaining  sum  of  4000/.  was  due  from  Sir  L. 
Parsons  by  judgments,  which  would  be  lost  to  the 
judgment  creditors,  unless  that  sum  should  be 
raised ;  and  reciting  that  Dame  Mary  Parsons  was 
desirous  to  raise  a  sum,  not  exceeding  6000/.,  to  pay 
the  debts  of  Sir  W.  Parsons,  and  that  Sir  W.  Par- 
sons  was  seized  in  fee  of  certain  lands  therein  men- 
tioned, which  he  was  desirous  to  settle  to  the  uses 
of  the  articles  of  1754  ;  and  then  enacting  that  the 
Cleare  estate  should  be  vested  in  trustees  to  raise 
the  6000/.,  to  be  applied  in  payment  of  debts  upon 
any  securities  in  writing  given  by  Sir  W.  Parsons 
before  January  1,  1757;  and  that  the  Pansons* 
estates  should   be  vested  in  the  same  trustees  to 
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June  s4,ifrid.rane  the  12,0001.  to  be  applied  in  pnyment  of  in- 
cumbranoes  affecting  these  estates  on  June  28>  1794, 
and  then  in  payment  of  judgment  debts  of  Sir  L. 
Parsons. 

The  next  transaction  was  an  agreement,  in  March 
1761,  betvireen  Sir  W.  Pai^Otts  and  M.  Sterlings  for 
sale  to  the  latter  of  the  hMds  of  Clonivoe  and 
Cbnad,  upon  which^  it  will  be  reniembered,  M. 
Sterling  had  obtained  a  mortgage  to  secure  the 
balance  of  the  account  settled  in  1756;  thw^  as  to 
some  of  the  items,  converting  interest  into  principal. 
This  agreement  recited  the  settlefkient  of  1 730,  and 
subsequent  faniily  settlements ;  that  Sir  W.  Parsons 
was  seized  in  fee  of  the  lands  of  Cionivoe  and 
Glonad,  which  were  not  included  in  the  articles  of 
1754,  nor  m  the  private  act  of  parHametft;  that 
Lord  Loftus  had  filed  a  bill  in  Chancery  to  have  his 
mortgage  money  paid,  praying  that  the  12,000/. 
might  be  tsfised,  or  that  the  lands  of  Clonivoe  and 
Cloniid  might  be  sold  for  that  purpose ;  that  Sir 
W.  Piirsons  was  indebted  to  M.  Sterling  by  several 
jndgments,  and.  Was  desirous  to  pay  off  so  m*ch 
thereof  as  the  purchase  tnoney  of  Clonivoe  and 
Clonad  would  cover ;  and  that  M.  Sterling  had 
agreed  to  purchase  these  lands  for  a  sum  of  3,934/., 
being  at  the  rate  of  23  years*  purchase  for  the  then 
rents,  allowing  900/.  for  the  casual  rise  of  rents  on 
the  expiration  of  the  leases,  &c. :  and  then  the  instru- 
ment went  on  to  witness  thtit  Sir  W.  Parsons  bad 
agreed  to  sell  the  lands  of  Sterling,  and  that  Sterling 
agreed  to  release  such  df  the  judgments  as  he  might 
think  proper  to  the  amount  of  the  purchase  mon^, 
and  that,  in  case  the  Ibnds  wfere  subjeet  'to  Ijord 
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Lofttts's  mortgage,  fiteriiag  should  be  allowed  still  June  $4,1816. 
to  retaiB  undischarged  so  much'  of  the  judgment  ^*-^v-^-^ 
debts^  otherwise  to  be  released,  as  would  pay  that  -p-6pbc.  pw. 
mortgage :  and  then  came  a  clause  deserving  parti-  AccauN^.-^ 
cular  attention,   by  which   M.   Sterling,    in  con- '*^*"«^'-- 
sidenation  of  the  grant  and  assignment  of  the  rents  &c. 
and  profits  of  the  premises  from  and  after  March 
25,  176 1 9  agreed  that  all  interest  on  so  much  of 
the  judgments  as  should  amount  to  the  purchase  ' 
money  should,  from  that  day,  cease  and  determine  ; 
it  being  the  agreement  of  the  parties  that,  though 
the  interest  should  exceed  the   rents  and  profits, 
Sterling  had,  in  consideration  of  the  rise  in  value 
of  the  lands  on  the  expiration  of  the  leases,  con^ 
sented  to  accept  the  profits  of  the  lands  in  lieu  of 
the  interest :  and  regard  ought  to  have  been  had  to 
that  particular  stipulation.     And  then  there  was  a 
clause  4hat,  in  case  the  agreement  for  the  purchase 
^the  lands  should  not  take  effect,  nothing  therein 
contained  should  affect  or  invalidate  the  mortgage. 
Thk  deed  was  never  registered. 

In  July  1 7619  a  sale  was  made  of  part  of  Lady 
Parsons*  estate   by  the  trustees  under  the  act  of 
parliament,  and  a  sum  of  1,385/.  paid  to  Sterling 
in  part  discharge  of  his  demands  against  Sir  W. 
Parsons:  and  on  August  14,  1761,  a  general  ac-Aocoun«» 
count  was  stated  by  Sterling  on  the  foot  of  the  in.^""^*^'' 
cumbrances,  and  aho  on  foot  of  some  simple  con- 
tract, demands  and  costs  which  appear  to  have  been 
discharged,  and  therefore  it  is  unnecessary  farther  to 
notice  them.      Objections   were   stated   to  several  Objections  to 
items  of  this  account,  which,  if  made  at  ^  e^^'ty  ^mc  toolatc 
period  after  the  transaction,  for  the  purpose  of 

2h2 
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June  £4,1816.  opening  the  whole  account,  would  have  consider- 
AORBSMMT  ^^^^  wcight.  But  thcse  objections  come  too  late  in 
— tPECPBR.  a  suit  instituted  after  the  year  180O,  though,  if  re- 
][^^ouOT?<^  cently  made,  they  could  hardly  have  failed  of  being 
iiiTBMST.—  effectual. 

MORTOAOBt 

&c.  In  1764,  Sir  W.  Parsons  filed  a  bill  against  Lucy 

^7^  p'^  ^^  Sterling,  widow  and  administratrix  of  M.  Sterling 
tons  to  open    (who  had  died   in    1762),   and    against   his   two 
^aooonntt,  daughters,  who  were  his  only  issue,  praying  that 
the  accounts  of  1756  and  1761  might  be  opened, 
and  an  account  taken  on  the  foot  of  the  original  scr 
curities,  and  likewise  praying  to  be  relieved  from  the 
agreement  of  sale  of  the   lands  of  Clonivo^  and 
Clonad.     This  being  a  bill  for  opening  the  accounts, 
if  Sir  W.   Parsons  did  not  then  obtain  the  relief 
prayed   for  on  the  grounds  then  stated,  it  is  im- 
/       possible  that  in  a  fresh  suit  he  should  on  the  same 
grounds  have  the  relief  which  he  failed  to  obtain  in 
Answer.        the  former  suit.     Lucy  Sterling  answered  that  she 
was  willing  to  account  on  the  footing  of  the  settled 
accounts,  and   agreed   to  waive  the  sale  on  being 
Deem,  1765.  ps^id  what  remained  due  to  her.  By  decree,  in  July 
1765,  it  was  referred  to  the  Master  to  take  an  ac- 
count on  the  foot  of  the  mortgage  of  1756,  and  the 
stated  account  of  176K     The  Master  having  made 
Deeiee,  Feb.  his  report,  a  decree  was  pronounced  on  February  28^ 
'  1766,  which,  though  it  is  buch  as  I  cannot  under- 

stand, has  not  been  disturbed  since  that  time.  The 
decree  was,  that  '^  the  Plaintiff  do  ia  six  months 
^*  pay  to  the  defendant,  Lucy  Sterling,  the  siim  of 
**  8,857/.  8*.  4rf.  with  interest  from  February  26, 
^  1766,  the  time  of  confirming  the  report,  and 
^^  that  thereupon  the  sale  made  of  the  lands  of 
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"  Clonivde  and  other  lands  agreed  to  be  sold  be,  June 24,  I8i6. 
"  knd  the  same  is  hereby,  set  aside,  and  that  Lucy  '       ^^~-^ 

'^ '  '  •'    AGREEMENT. 

*'  Sterling  should  re-convey  the  lands  so  agreed  to  —spec.  per. 
"  be  sold."  So  far  the  decree  is  quite  intelligible,  T^^ou^r*-^ 
the  other  party  havine:  agreed  to  waive  the  purchase  interest.— 

,  wo  I"  ICORTOAGB, 

on  being  paid  the  money  due  on  foot  of  the  niort-  &c. 
gage  of  1756,  and  settled  account  of  1761,  and 
the  Court  having  found  that,  on  fhese  grounds,  a 
sum  of  8,857/-  was  due.  But  there  was  another 
alternative,  that  the  Plaintiff  might  not  pay  the 
money ;  and  then,  I  think,  it  would  not  have  been 
difficult  to  frame  a  proper  decree,  regard  being  had 
to  all  that  had  passed.  But  all  that  the  decree  does 
is  this — that  in  default  of  the  Plaintiff  paying  the 
money  within  the  time  aforesaid  the  sale  should 
stand  absolutely  confirmed,  and  that  an  injunction 
should  issue  to  put  Lucy  l^terling  in  possession  of 
the  lands,  and  that  either  Plaintiff  or  Defendant 
might  make  up  and  enroll  a  decree  for  performance. 
If  there  was  no  objection  to  such  a  decree  on  such 
a  bill,  the  land  could  be  conveyed  only  in  considera- 
tion of  part  of  the  debt,  suppose  4000/.,  and  the 
debt  was,  8,8.57/.;  and  the  decree  did  not  provide  for 
payment  of  the  residue  of  the  debt.  It  was  then 
stated  that  this  sum  of  8,857/.  included,  on  account 
'  of  Neynde's  judgments,  a  larger  sum  than  was  ac- 
tually due. 

No  further  steps  were  taken  by  the  representa^ 
tives  of  M.  Sterling ;  and  Sir  William  Parsons,  who 
had  been  decreed  to  pay  the  money  in  six  months, 
or  otherwise  that  the  sale  should  stand  confirmed,  • 
continued  in  possession  of  the  lands  during  his  whole 
subsequent  life^  being  a  period  of  twenty-five  years,' 
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iuoe24, 1816.  receiving  the  rents  and  profits  during  nil  that  time. 
'"^^^'^^'^"^  But   in    1783  an  instrument  was  executed  which, 

AGRBBMBNT. 

— 8>Ec.  PER.  evert  if  the  possession  for  so  long  a  period  should  tiot 
accoukt!^-^  be  considered  as  a  waiver  of  the  sale  notwithstand* 
iHTBREST.—  inff  the  decree,  appears  to  me,  and  the  matter  is 

ICORTGAGB  '       *  *  ' 

&c.  '    viewed  by  a  noble  Lord  (Redesdale)  near  mer  in  the 

The  agree-  same  light,  to  amount  to  a  waiver  of  the  agrWnient. 
waimK  I  allude  to  the  deed  of  July  15,  1783,  tweflty-two 
Release.  July  years  after  the  agreement,  and  seventeen  y^rs  after 
15, 1783.  ^j^  decree,  between  Sir  W.  Parsons  and  the  Appel- 
lant, and  Lucy  Sterling.  This  deed  reciter  tlie 
judgments  vested  in  Lucy  Sterling,  and  the  deirree 
of  1766,  and  that  the  principal  sum  of  8,857/*9  with 
a  large  arrear  of  interest,  was  due  to  Lucy  on  tbi 
foot  of  thikt  decree ;  and  that  Robert  Browne  had 
.  aglreed  to  lend  Sir  W.  Parsons  a  sum  of  QOOO/.  on 
mortgage  of  the  Parsotistowh  estates  (in  which  Sir 
W.  had  been  joined  by  the  Appellant),  but  required 
that  certain  old  judgments  which  partly  made  up 
the  said  sum  of  8,837/,  should  be  satisfied  or  assign- 
ed to  his  trustee  to  protect  his  moiigage ;  and  that 
2,500/.,  part  of  the  said  9000/.,  had  been  th&t  day 
paid  to  Lucy  on  account  of  interest ;  and  that  Lucy 
had  agreed  to  assign  to  Browne's  trustee  three  of  the 
judgments,  and  to  satisfy  tWo  more  of  them :  femd  it 
is  by  this  deed  covenanted  and  agreed  betweeki  Sir 
W.  Parsons  and  the  Appellant,  and  Lucy  Sterling, 
that  such  assignments  made,  and  satisfactions 
ackiiowledged,  should  not  prejudice  the  demands  of 
Lucy  Under  the  decree,  after  deducting  the  2,500/. 
out  of  the  arrear  of  interest,  but  that  the  decree  end 
all  her  securities  should  continue  in  full  forise ;  and 
Lucy   thereby  acknowledged    the   receipt  of   the 
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2,500/.  oil  account  of  interest  of  the  sum  due  under  June24>  18I6. 
the  decree,  and  dischai^d  the  same  aocordingly*         TT^Tht 
This  instrument  is  important  in  several  views.     It  — sfec  fbr. 
must  be  taken  as  an  acknowledgment,  seventeen  ^[^^(^1,^^^ 
years  ^ter  the  decree,  that  the  sum  of  8,8jl7/«  was '*^*^"*"''*'^ 

1  11  •     ■        1  •  t  it'  r    t       MORTGAGE, 

due,  unq  whatever  might  have  been  the  effect  of  the  &c. 
objfsqtiops  to  the  accounts  if  recently  made,  these  Eflectof the 
aocouots  cannot  now  be  opened  up  on  these  objec- 15, 1783. 
tions.    There  is  also  another  important  inference  to 
be  drawn  from  it  as  to  the  purchase  of  the  lands  of 
Clonivoe  nod  Clbnad  ;  for  if  the  representatives  of 
M.  Sterling  meant  to  insist  that  they  were  owners  of 
the  lands  it  was  impossible  that  in  1783  they  could 
have  considered  the  interest  as  due  on  the  sum  of 
6,&57/. ;  for  they  must  have  said   ^^  We  became 
^  owners  of  the  lands  after  default  of  payment  in 
f'  1766,  and  account  to  us,  not  for  interest  on  the 
**  sum  of  8,857/m  but  for  the  rents,  and  profits  of 
^^  the  lands  which  we  must  take  according  to  the 
^'  agreement  in  lieu  of  interest  of  the  judgments  ' 

^^  which  made  up  the  purchase  money ; "  and  then 
the  2,500/.  would  have  been  taken  in  discharge  on 
that  principle.  Besides,  therefore,  the  long  posses- 
sion by  Sir  W.  Parsons,  the  agreement  must,  by  this 
transaction  also^  be  considered  as  waived.  Another 
circuBMtaQce  to  be  attended  to  is,  that  the  assign- 
ments and  satis&ction  should  not  prejudice  the 
judgments  as  securities.  That  is  material  in  this 
view.  Sir  William  Parsons  had  occasion  to  raise 
9000/.  by  mortgage,  and  in  the  deed  of  mortgage 
there  was  a  clause  enabling  him  to  borrow  more  in 
the  same  way.  He  was  then  tenant  for  life,  with  re- 
mainder to  the  Appellant  in  tail  or  in  fee.  This  sum  of 
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Jane 24,1 816. Qooo/.  was  boiTOwed  for  the  tenant  for  life;  and  the 
^"■^^^"^"^  consequence  generally  in  equity  would  be  that  the 
•—SPEC.  PER.  son,  joining  in  a  mortgage  of  the  inheritance^  would 
ioterbst!^  be  considered  as  a  creditor  on  the  real  and  personal 
MORTGAGE,    asscts  of  thc  father  to  the  amount  of  the  mortgage 
and  might  call  upon  the  mortgagee  to  make  use  of 
it  against  the  real  and  personal  assets  of  his  father  to 
work  out  his  relief:  and  in  general  cases  Browne 
would  have  been  bound  to   make  the  most  of  it 
against  the  assets  of  Sir  W.  Parsons,  so  as  to  relieve 
the  Earl  of  Rosse  as  far  as  he  could.     But  then  it 
was  agreed  that  the  Earl  of  Rosse  should  not  make 
use  of  that  equity  as  to  the  2^500/.,  to  the  prejudice 
of  the  Sterlings. 
1805.  Bill  by     In   1805  the  Respondents,  as  representatives  of 
theSterlingf.  ^  Sterling,  filed  their  bill,  admitting  an  overcharge, 
in  1 766  on  Ney  noe's  judgments,  of  which  overcharge 
the  amount  was  therefore  to  be  deducted,  and  pray- 
ing an  account  on  foot  of  the  decree  of  1766,   and. 
offering  to  waive  the  agreement  of  sale  on  being  paid 
what  should  be  found  due  to  them,  otherwise  that 
the  sale  might  stand  confirmed,  &c.  &c. 

Now,  without  going  through  the  detail  of  these 
pleadings,   of  which  much  is  printed,  and  much 
ought  to  have  been  which  has  not  been  printed,  the 
first  question  is  whether  the  decree  is  right  in  con- 
sidering the  agreement  of  1761  as  binding  at  this 
day,  so  as  to  form  a  ground  for  enforcing  a  sale  an4 
l>ecreeofi8 12  purchase.     The  decree  has  so  considered  it,  and 
considering"    ^^^^  ^"  ^^®  attention  that  I  have  been   able  to 
the  asreement  bestow  on  the  case  I  cannot.advise  your  Lordships 
binding.^      to  hpld  that  this  is  right :  and  if  it  is  wrong  that 
will  produce  a  very  considerable  variation  in  the 
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decree.     Another  circumstance  to  be  attended  to  is  Jaoes4,i8i6. 
this.     The  money  raised  on  Browne's  mortsa&:e,  in  ^^^r-^ 

which  the  Appellant  joined,  was  the  proper  debt  of— spec,  per! 
Sir  W.  Parsons,  and  should  be  paid  out  of  his  assets  ;.7^cou»t^ 
and  the  consequence  is  that  the  Earl  of  Rosse  may.^*"R«"-— 

I  -111  1-  11  1   •     MORTOAOB, 

be  entitled  to  rank  at  a  creditor  generally  on  his  &c< 
lather's  assets  for  this  sum,  and  to  stand  in  the  place 
of  persons  whose  debts  he  paid,  in  competition  with 
the  Sterlings.  By  the  industry  of  the  noble  Lord 
(Redesdale)  who  sits  near  me,  a  judgment  applicable 
to  the  case  will  probably  soon  be  prepared. 

Ordered  and  adjudged:  **  That  the  decree  of  27th  Nov.  JuDe99,lsi6. 
•*  1812  be  reversed.  And  it  is  declared  that  the  contract  con-  J^^  •'^^" 
<<  tained  in  the  deed  of  17th  March,  1761,  for  sale  of  the 
*'  lands  therein  described,  ought  to  be  considered  as  having 
**  been  abandoned,  and  ought  not  now  to  be  carried  into 
**  execution.  And  it  is  therefore  ordered.  That  the  Respoh-* 
<*  dents'  bill,  so  far  as  the  same  seeks  a  performance  of  such 
"  contract,  be  dismissed;  and  it  is  further  declared  that  the 
<*  lands  comprised  in  such  contract  are  to  be  considered  as 
«<  real  assets  of  Sir  William  Parsons,  Bart,  deceased,  the 
**  father  of  the  Appellant,  descended  to  the  Appellant,  dis- 
**  charged  from  such  contract,  but  subject  to  the  mortgage 
**  made  thereof,  with  other  )ands,  by  the  said  Sir  William  to 
"  Marlborough  Sterling  deceased,  in  the  pleadings  in  this 
**  cause  named,  and  to  the  debts  by  judgment  affecting  the 
"  same,  and  to  the  charge  for  payment  of  judgment  debts 
<*  created  by  the  will  of  the  said  Sir  William.  And  it  is 
*^  further  declared  that  so  much  of  the  sum  of  8,859/*  ISs.  id. 
''mentioned  in  the  decree  of  26th  February,  1766,  as 
'^  Oippears  to  have  been  due  at  the  time  of  the  said  decree, 
<\after  deducting  thereout  the  sums  mentioned  in  the  Mas- 
'<  ter's  Report  of  25th  June,  1811,  to  have  been  improperly 
**  included  therein,  ought  to  be  considered  as  a  principal 
«'  debt  due  from  the  said  Sir  W.  Parsons  deceased^  with 
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J[uDei^i8t&  '*  iuterest  ther«on  from  the  date  of  the  nid  decree  of  26th 
— '^'^' — '  "  February,  1766,  as  directed  by  the8aiddecree,and8cknow-* 

-^Bc!*'":  "  *^«^.^  ^y  *«  ^^  ®^  ^5*  J«'y»  ^^as,  m  the  pleadings 
—WAIVER.^  "  mentioned;  and  that  such  debt  ought  to  be  considered  as 
AccouwT.^  M  secured  by  the  mortgage  niade  by  the  said  Sir  W.  Parsons 
MORTOAGB,  *'  of  thc  lauds  comprised  in  the  said  contract,  and  by  the 
&c.  (c  judgments  obtamed  by  the  said  M.  Sterlbg,  or  assignedio 

^*  him  as  in  the  pleadings  mentioned,  and  not  comprised  in 
<<  the  said  deed  of  15th  July,  1783 ;  and  it  is  fi^rther  declared 
^<  that  the  Appellant  is  to  be  considered  in  equity  as  a  ere- 
'^  ditor  generally  on  the  assets,  r^  and  personal,  of  the  said 
**  Sir  W.  Parsons,  his  late  father,  for  the  sum  of  15,000/^ 
*<  raised  by  mortgage  to  W.  Browne,  of  the  settled  estates 
<'  in  the  pleadings  mentioned,  and  for  the  interest  accrued 
,  ^  due  on  the  said  15,000/.  and  paid  by  the  Appellant  since 
<<  the  death  of  the  said  Sir  W.  Parsons:  and  it  is  dedared 
**  also  that  as  to  so  much  of  the  said  snm  of  15,000i.  as  has 
^  been  applied  in  discharge  of  debts  and  incumbrances  aflfect- 
**  ing  the  real  estates  of  the  said  Sir  W.  Parsons  descended  to 
^*  the  Appellant  asaforesaid,  the  Appellant  is  entitled  to  stand 
**  in  die  place  of  the  persons  who  werereq>ectively  entitled 
^  tosuch  debts  and  incumbrances  accordingto  their  respectiTe 
^  priorities,  except  as  to  the  sum  of  IS^MO/.  paid  out  of  the 
^  money  advanced  by  the  said  W.  Browtie^  to  the  said  Lacy 
"  Sterling  deceased,  and  except  as  to  thejudgments  assigned 
^  by  the  said  Lucy  Sterling  to  the  said  W.  Browne^  which, 
^  according  to  the  terms  of  the  said  deed  of  15th  July,  1785, 
**  cannot  be  claimed  by  the  Appellant  against  the  assets  ofthe 
^  said  Sir  W.  Parsons  to  the  prejudice  ofthe  Respondents: 
^  and  It  is  further  declared  that  the  Appellant  is  entitled  to 
^  have  credit  out  ofthe  real  estates  descended  to  him,  indad- 
**  ing  the  estates  charged  by  die  will  ofthe  said  Sir.  W.  Par- 
*'  sons  with  payment  of  his  judgment  debts,  for  the  several 
^*  sums  paid  by  the  Appellant  in  discharge  of  debts  and 
^  incumbrances  affecting  the  said  estates  respectivdy  accord- 
''  ing  to  their  respective  priorities;  and  that  the  Appdiantis 
^'  entitled,  as  against  the  Respondents,  to  credit  out  of  the 
^  rents  and  profits  of  such  descended  estates^  considered  as 
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**raU  assets  or  as  subjocl  to  the  mortgage  orjudgments  JtiiieS9|i8id. 

**  claimed  by  the  Re^ndents,  for  such  payments  as  have  — v-*— ^ 

"  been  made  by  him,  prior  to  the  filing  of  the  Respondent's  ;J;|5^^^^' 

**  bill,  in  discharge  of  interest  of  debts  by  mortgage  or  judg-— waivbr. — 

**  mentaffectingsuchreal  assets,  whether  prior  or  subsequent  iMTBaasT.— 

**  to  the  Respondent's  demands;  and  that  the  Appellant  is  en-  ^c. 

<<  titled  to  have  credit  out  of  the  sums  of  12,000/.  and  6000/. 

**  in  the  ploadingB  mentioned /or  all  such  sums.of  money  as 

*<  were  payable  out  of  such  sums  of  12,000/«  and  6000/.  re^ 

**  spectively  which  have  been  discharged  out  of  the  said  sum     * 

*^  of  15,000/.,  raised  by  such  mortgage  as  aforesaid,  or  by 

[*  the  Appellant,  in  preference  to  any  demand  of  the  Re- 

^'  spondent's  upon  the  said  sums  of  12,000/.  and  6000/.,  and 

*^  that  the  Respondents  can  be  entitled  to  no  demand  against 

'^  the  Appellant  in  respect  of  the  said  sums  nf  12,000/.  and 

^  6000/.,  or  either  of  them,  except  as  creditorsof  the  said  Sir 

<<  William  Parsons,  deceasedi  and  which  thesaid  Sir  William 

**  might  have  had  if  living:  and  subject,  to  the. said  orders 

*^  and  declarations,  it  is  further  ordered.  That  the  said  cause 

^*  be  remitted  back  to  the  Court  of  Chancery  in  Ireland  to 

'*  do  therein  as  sha|l  be  just. 

Agent  for  Appellant,    Lane. 
Agent  for  Respondents,  Mundcll. 


SCOTLAND. 

APPEAJL  FROM  THE  COUET  OF  SESSION. 


Ivory  and  Co. — Appellants.  pwksi  ed 

GouRLAY — Respondent.  isie. 


Though  a  merchant's  books  may,  by  the  law  of  Scotland, 


mbrcha«t'» 

BOOKS. — 


aflrorf)  a  semipkna  prokati$  in  his  own  favour^  yet  in  order  bvidincb. 
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Feb.  SI,  S3, 
I816. 


mbrchaht's 

BOOKS. — 
STIDEVCB.  • 


to  have  thU  effect  tbey  must  be  re^Iarl^  kept;  for  other- 
wise no  man  could  be  safe  in  dealmg  with  another  :  and 
even  honest  demands  can  be  enforced  only  in  a  manner 
consistent  with  general  policji  and  the  interests  of  the 
community. 


Claim. 


Action. 


Defence. 


In  J803>  Ivory  and  Co.,  flax  manufacturers  at 
Douglas  town,  in  the  county  of  Forfar,  became  in- 
solvent, and  a  sequestration  (in  the  nature  of  a  com- 
mission of  bankrupt)  was  issued.  Grourlay,  mer- 
chant in  Dundee,  entered  his  claim  for  1437/.  for 
flax  furnished.  The  trustee  in  the  sequestration  re- 
jected the  claim,  and  in  1804  an  action  was  brought 
before  the  Sheriff  to  recover  the  above  sum,  being 
the  price  of  four  several  parcels  of  flax ;  the  fhst 
alleged  to  have  been  furnished  in  1797 » the  second 
in  17999  the  third  in  ISCX),  and  the  fourth  in  1802. 
The  defence  was,  that  there  was  no  evidence  that 
any  of  the  parcels  had  been  furnished,  and  that  the 
second  article  had  been  introduced  solely  for  the 
purpose  of  saving  the  first  from  the  triennal  pre- 
scription which,  as  there  was  no  evidence  of  the 
furnishing  of  the  second  article,  had  run  upon  the 
first  supposing  it  to  have  been  furaished.  The 
Sheriff  decided  in  favour  of  the  claim,  and  the  cause 
was  removed  into  the  Court  of  Session  by  advo- 
cation. 

Under  a  remit  from  the  Lord  Ordinary  an  ac- 
countant examined  the  books,  and  he  reported  that 
First  aitide.  first  article  was  regularly  entered  in  the  day  book 
of  Frederick  Grourlay,  under  whom  the  Respondent, 
Gersham  Gourlay,  claimed ;  that  the  amount  was 
transferred  to  the  ledger,  and  that  an  account  of  it 


Merchant^ 
books. 
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-had  been  produced  entitled  on  the  back,  in  Ivory^s  Feb.  21,  e3, 

hand-writing,  ^VGourlay's  flax,  1796  ;"  the  delivery  , ^^ , 

appearing  to  have  taken  place  in  1796,  though  theicERCRANys 
price  was  stated  in  Gourlay's  books  to  have  been  due  bvidbncb. 
in  J797. 

The  second  article  was  also  entered  in  Gourlay's  Secondarticle. 
books,  but  placed  to  the  debit  of  one  Sturrock,  a 
flax  manufacturer  who  had  become  insolvent  before 
Ivory  and  Co.,  and  with  whom  Ivory  and  Co.  had 
some  dealings.  This^  in  a  difierent  hand-writing  from 
that  of  the  original  entry,  was  hy  a  marking  on  the 
marginj  without  date,  transferred  to  the  debit  of 
Ivory  and  Co.  This  article  was  in  the  ledger 
carried  to  the  debit  of  Ivory  and  Co.  and  appeared 
not  to  have  been  charged  against  the  estate  of  Stur- 
rock. The  accountant  however  was  of  opinion  that 
the  irregularity  of  the  entry  was  such  as  to  deprive  it 
of  that  decree  of  credit  which  would  have  been  due 
to  it  if  originally  made  to  the  debit  of  Ivory  and  Co. 

As  to  the  third  article  it  was  entered  in  Gourlay's  Third  article, 
books,  but  the  entry  in  the  day*book  was  inserted 
at  the  bottom  of  a  page,  out  of  the  regular  order  of 
dates ;  and  the  accountant  was  of  opinion  that  it 
bad  been  interpolated,  and  that  the  Pursuer  was 
not  entitled  to  found  upon  Gourlay's  books,  in  sup- 
port of  this  article.*  But  there  was  an  entry  in  the 
receiving  bookk  of  Ivory  and  Co.^  of  flax  received 
at  different  times  from  the  7tb  of  March  to  the 
29th  of  Aprils  1801  ;  and  Sturrock  having  deponed 
that  he  assisted  in  the  purchase  of  a  quantity  of 
flax  for  Ivory  and  Co.  from  F.  Gourlay  and  the 
Pursuer,  but  in.  what  year  he  did  not  recollect,  the 
accountant  thought  it  might  be  presumed  that  the 
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Fcksi^  23«    parcel  in  question  might  be  part  of  this  Attx,  and 
^^  '        J  therefore  reportjod  that  auQcieot  efidenoe  had  been 
i^srckavt'b  adduced  to  pimre  the  deliverjr  of  the  Uiird  arfkle. 
»vSwI^.        '^^  ftmrth  article  waa  regularly  eotored  in  Gwr.- 
Fonrtbarticle.  l^j^s  book^,  and  in  thoae  of  Ivory  aod  Co.,  ends  on 

Jbe  appealf  ww  not  disputed* 
JtidgoMnt  h^     7I211  Ji^  QrdiJiaiy  and  Ck>urt  lof  Session  mre  of 

low,  all  the  .    .     ^^  \         %  f%  «•  . 

artidet         cfDmott  tfast  VM  evidepoe  was  «iimei6nt  lo  pwve 
^''^'        the  deKvery  of  aU  the  articles,  and  deoamed  fer 
fAjrmeot  of  die  wMe  ^Miamd.    Fro»  ihss  i«dg- 
4|ient  JvoryAttd  Co.  afipealed. 

Iturosoeotepdod  fer^  Apptlbnt  that  the  en** 
4cies  sn  Ae  hooks  of  <Sottrlay  were  by  ihemaelna 
Erik.  lib.  4«  fiem^fia  prahatun^  and*  with  ithe  Pufsoer^s  (Oadi 
in  svppleaaenCy  ^and  ei^idenee  •of  SitSHVock,  ought  to 
he  considered  as  fuH  eridence  lof  the  delkery.  On 
Ihe  other  Jhaod,  it  was  ecuMended  that  ^ese  books 
were  too  icregnhrly  kept  to  foe  irelied  on  as  to  t^ 
seoood  and  third  nrtidea,  and  liiat  these  b^ng  outof 
the  questicMS,  the  prioe  .of  the  /finst  waa  <esif  ii^i^ed 
by  the  trieaniai  prescription. 

Judgment.  l^ord  JEUon  (C)  If  a  merchant's  hooks  may,  by 
the  law  of  i^otland»  afford  ^.9emipkna  frabiHio  in 
his  own  favour^  they  ought  at  least  to  be  more  re- 
l^larly  jmpt.than  these  ane :  &r  no  man  iCan  be  oafe 
in  (dealing  with  another,  of  books  so  irregularly 
kept  are  to  he  .admitted  as  eFidence.  The  whole 
'  demand  may  be  honest  1  but  there  are  insaay  honest 
demands  which,  on  grounds  of  general  policy^  can- 
not be  enfbreed,  on  account  of  the  danger  <to  the 
interests  of  the  community ;  aod  if  persons  ^U  keep 
their  books  in  /this  way  tii^y= must  hear  the  loss* 
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Judgment :— "  That  there  was  sufficient  proof  to  ^^f.^^'  ^^» 
"  sustain  the  demand  in  respect  of  the  first  article,  ^     \-    i 
"  unless  barred  by  prescription ;  that  there  was  not  mbrchantTj 
'^  sufficient  evidence  to  sustain  the  demand  as  to  eviobvcb. 
^  the  second  and  third  articles ;  but  the  finding  to  be  Formal  judg- 
^*  without  prejudice  to  the  instituting  of  any  other  MiTtiuni  ^ 
"  suit  in  relation  to  the  third  article,  in  case  the  Pur-  **^^^' 
*^  suer  should  allege  that  any  thing  was  due  to  him 
"  in  respect  thereof,  otherwise  than  as  Represented 
^*  in  this  account ;  and  that  there  was  sufficient 
^*  proof  as  to  the  fourth  article :  and  wit^  these 
^^  findings  the  cause  was  remitted/' 

Agents  for  Appellants,  Spottiswoodb  and  Robertson. 
Agent  for  Respondent,  Richardson. 


Not B. — In  the  cases  of  **  Jones  v.  Hancock,''  and 
**  l^ong  y.  Hancock,"  p.  IkB,  it  ought  to  have  been  stated  in 
p.  150,  in  addition  to  the  statement  as  to  the  heir-at-law's 
case,  that  on  the  ejectment  by  the  heir  of  Hugh  Henry, 
the  ultimate  devisee,  the  judgment  in  K.  B.  was  against  the 
lessor  of  the  Plaintiff,  and  that  that  judgment  was  affirmed 
by  the  Court  of  Exchequer  Chamber.  Vid.  Index,  or  Table 
of  Contents,  tit  Dbvise. 

In  the  case  of  Stacpoole  v.  Stacpoole,  p.  221,by  the  words 
<<  nothing  was  said  upon  this  point''  (viz.  whether  such  of 
the  next  of  kin  as  did  not  appeal  against  a  decree  were  en- 
titled to  the  benefit  of  the  appeal  of  one  who  did  appeal) 
**  in  the  ultimate  judgment^**  it  was  meant  that  nothing  was 
said  about  the  point  in  the  speech  in  judgment ;  for  it  will 
be  perceived,  from  the  abstract  of  the  formal  judgment,  tl^at 
they  were,  though  nothing  was  said  about  it  in  the  speech  in 
judgment,  in  fact  held  entitled  to  the  benefit  of  the  original 
appeal,  having  been  first  made  parties  to  the  original  and 
cross  appeals,  as  Respondent.— 'Vid.  Index,  tit.  Appbal. 
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ACCOUNT. 

{Vide  AoMiNisTRATdR — Attor- 
ney.) 

Attorney  and  agent  advances 
money  to  his  client  and  principal 
in  various  sums  and  at  diftrent 
perfodsy  from  1773  to  1778,  taking 
securities  and  getting  accounts  set- 
tled. The  transactions  impeached 
in  nSSf  and  decree  of  the  Conrt 
below,  and  orders  of  the  Lords 
proceeding  upon  iu  principle,  that 
the  settled  accounts  should  be 
opened,  and  the  whole  transactions 
sifted ;  and  that  the  securities 
should  not  be  admitted  as  evidence 
of  the  demands,  but  that  the  at- 
torney should  only  be  allowed  in 
account  the  money  actually  ad- 
vanced,, and  proved  to  be  so  by 
other  evidence  than  the  securities 
and  settlement  of  accounts. 

But  as  in  the  case  of  accounts  in 
some  sense  settled,  and  a  consider*- 
able  period  elapsing  before  they 
were  impeached,  vouchers  might 
have  been  delivered  up  or  lost, 
the  oath  of  the  party  admitted 
as  evidence  as  to  the  existence 
and  impprt  of  such  vouchers.     . 

VOL.  IV. 


Attorney  procures  money  on  mort* 
gage  for  his  client  from  other 
clients ;  and  gives  up  to  the  client, 
mortgagor,  a  bond  obtained  from 
that  client  in  respect  of  separate 
transactions  between  themselves 
as  part  consideration  of  the  mort- 
gage. A  separate  account  ordered 
as  to  the  mortgage  transaction,  in 
order  to  clear  the  estates,  the  at- 
torney being  in  possession  as  agent 
for  the  mortgagees,  and  the  ac- 
count confined  to  the  money  ac- 
tually advanced  by  the  clients  the 
mortgagees,  and  the  mortgage 
security  cut  down  as  to  the  other 
alleged  part  consideration,  which 
is  referred  to  a  general  account 
between  the  attorney  and  the 
client  the  mortgagor. 

The  attorney  not  allowed  to  take 
timber  felled  on  the  mortgaged 
estates  in  execution  for  his  private 
debt,  the  timber  being  part  of  the 
security  of  the  mortgagees,  and 
the  produce  goes  in  discharge  of 
the  mortgage  account.  {Morgan 
V.  LeweSf  (English,)  29,  SO,  50, 
51,52,58.) 
An  administrator  charged  with  the 
full  legal  interest  on  a  sum  retained 
by  him  undistributed,  though 
twenty  years  had  elapsed  before 
cffectud  suit  for   account   oom- 
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menced ;  and  the  account  ordered 
to  be  taken  with  annual  rests  dur- 
ing the  period  of  retention.  {Stac" 
pookv.  Stacpook^  (Irish,)  210.) 

A  Court  of  justice  in  England  would 
hardly  proceed  on  the  footing  of 
an  account  made  up  under  the 
control  and  by  the  directions  of  one 
of  the  parties  obly .  ( Mantgamertf 
V.  iVauckope^  (Scotch,)  125.) 

Objection  to  a  decree  made  in  1812, 
that  it  ordered  payment  of  a  sum 
found  due  and  directed  to  be  paid 
with  intercity  by  a  decree  made  in 
17(j6,  on  the  foot  of  accounU 
settled  in  1756  and  1761 »  between 
attorney  and  client*  in  which  the 
attorney  charged  interest  upon  in- 
fterest»  with  interest  on  the  con- 
solidated sum  fh>m  1766  to  1S12. 
That  sum  acknowledged  by  the 
objeeling  paptyi  by  solemn  deed 
in  ITfiSy  to  be  due  with  interest, 
and  the  objection  conies  too  late ; 
though  if  objections  had  been  re- 
cently ^hiade,  for  the  purpose  of 
opening  tbe^sccounts,  they  could 
hardly  have  fiuled  of  being  efieo- 
tuiL  {Rosse  o.  Sterlings  (Irish,) 
442.) 

ACQUIESCENCE. 

{Vide  Time — Contract-— Ac- 
count.) 

Length  of  time,  or  long  acqui- 
escence in  a  transaction,  may  be 
a  baf  to  relief  in  caaes  where  the 
tiaipsactioiw  if  impeached  within 
1^  reaMnable  lime,  would  be  set 
Wd^ 


Therefore  where  a  fee  farm  grant,  or 
lease  at  a  fixed  rent,  was  made  of 
mortgaged  premise  by  the  mort- 
gagor to  the  mortgagee,  in  which 
there  was  an  acquiescence  for 
nearly  fifty  years,  though  the 
transaction  was  of  a  nature  to  be 
set  aside,  if  impeached  within  a 
reasonable  time,  the  House  of 
Lords,  affirming  the  decree  below, 
held  that  length  of  time  was  a  bar 
to  the  relief. 

Dicente  Lord  Eldon,  (C.)  that  the 
transaction  was  one  of  that  de* 
scription  which  Courts  of  Equity 
alwaya  regarded  with  a  great  deal 
of  jealousy. 

Dicenie  Lord  Redesdale,  that  the 
only  proper  principle  was  that  no 
contract  for  a  beneficial  interest 
out  of  the  mortgaged  premises 
from  the  mortgagor  to  the  mort. 
gagee,  where  the  mortgage  con. 
tinned,  if  Impeached  within  a  rea- 
sonable time,  ought  to  stand. 
{Hickes  V.  Cooke,  (Irish,)  16, 17.) 

Acquiescence  for  a  long  time  is  ma- 
terial evidence  to  show  that  a  con- 
tract is  fair,  though  it  Is  of  that 
kind  which  Courts  of  Equity  look 
at  with  great  jealousy,    {ib.  24.) 

The  change  which,  in  a  long  course 
of  time,  takes  place  in  the  value 
and  circumstances  of  property, 
and  the  consequent  difficulty  or 
impossibility  of  doing  that  justice 
between  the  parties,  which  may 
be  done  when  transactions  are  re- 
cently challenged,  are  reasons  why 
length  of  time  is  a  bar  to  relief  in 
cases  where  the  transactions,  if 
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recently  impeached,  would  be  set 
uide.    (f^.27,28.) 

ADMINISTRATOR. 

(Vide  Account.) 

AdministrAtioh  taken  out  in  1771. 
Dialribution  to  a  certain  extent 
made,  but  a  large  sum  retained  by 
the  adminiftrator  on  unfininded 
pretences.  No  effectual  soit  against 
the  administrator  till  1793»  and 
that  protracted^  in  a  great  measure, 
by  the  administrator's  ikuit  till 
1810.  Held  by  the  House  of 
Lords,  reversing  in  that  respect 
decrees  of  the  Irish  Chanceiy,  that, 

'  notwithsundingtlie  lapse  of  twenty 
years  before  effectual  suit  for  ac- 
count commenced,  the  adminis- 
trator ilughs  to  be  charged  with 
the  full  legal  interest  on  the  sum 
remaining  undistributed,  about 
16,000&  or  nfiM,,  during  the 
whole  period  of  retention ;  and 
that  the  account  should  be  taken 
with  aqnual  rests,  and  that  interest 
shoukl  be  charged  on  l^e  anwual 
bafamees ;  and  tliat  the  adminis- 
trator should  pay  to  the  Pkuotifi^ 
his  costs  of  suit  tnourred  subse- 
quent to  the  original  decree,  &c. 
(^cipeofe  9.  Siackpotk,  (Irish,) 
ilQ9, 310,  S^.) 

AGENT. 

( Vide  AccouHTrr- Attorvbt.) 

Ir  A«  lends  money  to  Che  agent  of 
B.  and  tokes  the  security  oT  B. 


his  security  is  the  eridencc  of  his 
debt,  and  lie  has  no  concern  vnth 
the  transaction  between  B.  atid 
his  agent.  If  an  agent  obtains  a 
bond  from  his  principal  by  misre- 
presentation, the  bon4  cannot  be 
taken  as  evidence  of  the  debt. 
An  attorney,  who  Is  both  agent 
and  adviser,  is  liable  to  a  more 
strict  rule,  and  every  shilling  must 
be  proved  by  the  attorney,  other- 
wise the  dient  is  not  bound. 
(Morgan  v.  LeweSf  (English,)  51.) 

When  one  acts  as  agent  for  another 
on  the  one  side,  and  for  himself 
on  the  other,  he  is  bound  unmake 
the  transaction  veiy  dear;  and 
the  Court  throws  upon  him  that 
burthen  of  proof,  which,  in  ordi- 
nary oases,  would  be  on  the  other 
paity.    (<6.«.) 

Agent  and  attorney  bound  to  keep 
regolar  accounts.    (s6. 53.) 

**  In  M  case  in  Dom,  Prec.  under  the 
<*  names  ofEatner  and  Ftsisr,  or 
*  **  some  such  names,  an  agent 
«<  was  called  to  Ae  bar  and  cen- 
'^sured  for  printing  observations 
**  without  signature  of  counsel/* 
Per  Lord  Chancellor.  (Stachpook 
V.  StackpooUf)  (Irish,)  32S.) 

Whether  a  trustee,  appointed  by  his 
co-trustees  agent  and  manager 
of  the  trust  fund,  can  support  a 
daim  to  an  allowance  for  hvi  ser- 
vices as  ^gent?  {Montgomery  v. 
JVauchope,  (Scotch;)  129.) 

The   appointment   of  a  trustee   to 
act  as  agent  and  manager  in  rela* 
tioa  to  the  trust  fund,  with  a  view 
2i3 
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to  be  paid  as  an  agent  ^fer  his  aer- 
vicet ,  would  hardly  be  permitted 
in  England,    (ib.  122,  12S.) 

AGREEMENT. 

{Vide  Account — Contract—- Db« 

CRBST  (Arbitral). 

Whbrb  an  agreement  was  carried 
into  execution  under  the  form  of 
a  decreet  arbitral  or  award,  held 
that  the  decreet  arbitral  was  not 
binding  as  such.  (Maule  v.  Maule, 
(Scotch,)  S6S.) 

Bill  in  1805,  for  performance  of  an 
agreement  made  in  1761,  for  sale 
of  lands,  and  decreed  accordingly 
below ;  but  the  decree  reversed  in 
Dom.  Proc.,  Defendant  having 
been  left  in  possession  as  owner 
for  a  long  time;  and  Plaintiff 
having  done  acts  inconsistent  with 
the  notion  of  his  being  owner  him- 

^    self,   which     was    consistent    as 

aau>unting  to  a  waiver.    {Rone  v. 

SUrling,  (Irish,)  442.) 
«• 

AMBIGUITY. 

( Vid€  Dbvisb— 'Will— EviDBNCB.) 

Extrinsic  evidence  is  admissible  to 
explain  a  will  only  where  an  am- 
biguity is  raised  by  extrinsic  cir- 
cumstances. (Doe,  d.  Oxendetif  v. 
Chichester,  (English,)  98.) 

APPEAL. 

{Fide  MoRTOAGB — Practicb.) 

Bill  by  next  of  kin  against  ad- 
niniftrator,    and    decree    below 


against  next,  of  kin  as  to  some  ma- 
terial points.  One  of  the  next  of 
kin  appeals,  and  the  otiiers  do  not 
Administrator  lodges  a  cross  appeal 
against  the  decree  below,  so  &r 
as  it  was  against  him,  without 
making  the  other  next  of  kin  par- 
ties. The  appeals  ordered  to  stand 
over  for  defect  of  parties;  and 
then,  on  petitions  of  the  Appellant 
and  cross  Appellant,  theot^  next 
of  kin  ordered  to  put  in  their  an- 
swers, and  made  Respondents  in 
both  appeals,  and  claim  the  bene- 
fit of  the  original  appeal ;  and  also 
insist  that  the  decree  was  errone- 
ous in  a  particular  not  objected  to 
by  the  original  appeal.  It  was 
questioned  at  the  bar  whether  the 
next  of  kin,  who  had  not  appealed 
from  the  decree,  could  be  entitled 
to  the  benefit  of  the  appeal  by  the 
one  who  did  appeal.  Nothing  said 
as  to  that^in  the  speech  in  judg- 
ment, but  by  the  final  or  formal 
judgment  they  were,  in  fact,  so 
made  entitled,  after  having  been 
made  Respondents  as  above  men- 
tioned. {Siaepoole  v.  Staepode, 
(Irish,)  218,  219, 221.) 
Solicitor  takes  a  mortgqgi^  of  the 
estate  of  his  dient,  pending  a  suit 
relative  to  that  estate,  for  money 
advanced  and  costs,  but  does  not 
make  himself  a  party  to  the  suit. 
Decree  below  against  the  dient, 
who  refuses  to  appeal.  Whether 
the  solidtor  can  appeal  in  the 
dient's  name.  {Da^f  v,  Kelfy, 
(Irish,)  428.) 
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ATTORNEY. 
(Fide  AccovNT— AoBNi^— MoRT- 

OAOB.) 

Attorney  advances  money  to  hit 
client,  and  accounts  settled  be- 
tween them.   The  settled  accounts 

'  opened,  though  not  challenged  for 
a  considerable  length  of  time. 
But,  as  ▼ouchers  might  have  been 
lost,  the  oath  of  the  attorney  ad- 
mitted as  to  the  existence  and  im- 
port of  such  vouchers*  (  Morgan  v. 
Lewes,  (English.)  47,  48.) 

Attorney  deiding  with  his  client  is. 

'  bound  to  show  that  he  acted  as 
much  for  his  client's  interest  as  his 
own.     (ib.  47.) 

Attorney  bound  to  keep  regular  ac- 
counts,   (fi.  52.) 

When  an  attorney  takes  securities 

■  from  his  client  which  do  not  ex- 
press the  real  nature  of  the  trans^ 
action,  it  is  incumbent  on  him,  by 
other  evidence  than  the  securities, 
to  show  what  was  the  real  nature 
of  the  transaction,  and  what  sums 
were  really  advanced,  (ib,  53,  54.) 

Where  an  attorney  procured  money 
from  others  for  his  client  on  mort- 
gage,  and  had  dealings,  on  his  own 

-  account,  with  bis  client,  |i  separate 
account  ordered  to  be  first  taken 
between  the  client  and  mortgagees, 
and  then  a  general  account  be- 
tween the  attorney  and  client,  {ib. 
«.) 

AWARD. 

(Fif^DECREKT  (Arbitral). 
Am  award  or  decreet  arbitral   not 


valid  or  binding  as  such,  if  used  as 
a  cloak  for  a  transaction  of  a  dif- 
ferent nature.  (Maule  o.  Matde^ 
(Scotch,)  363.) 


B. 

BILL  (OF  EXCHANGE). 

AcTioir  by  indorsee  of  a  bill  of  ex- 
change against  the  acceptor.  De- 
claration states  in  first  count,  that 
payment  was  demanded  at  the 
place  where  the  bill  was  made 
payable^  without  averring  that 
payment  was  there  refused:  and 
afler  other  counts,  declaration 
states,  in  conclusion,  that  the  ac- 
ceptor had  not  paid  any  of  the 
sums  in  the  declaration  mentioned. 
Judgment  entered  up  generally  on 
the  whole  declaration,  and  error 
brought  for  want  of  averment,  in 
the  firpt  count,  of  a  refusal  to  pay, 
at  the  place  where  the  bill  was 
made  payable.  Held  to  be  no 
error.  (BeMon  v.  WkiUi  (English,) 
334.) 

BOOKS  (MERCHANTS). 

Though  a  merchant's  books  may, 
by  the  law  of  Scotland,  afibrd  m 
semiplenaprobaiioin  his  own  favour, 
yet,  in  order  \o  have  this  efiect, 
they  must  be  regularly  kept ;  for 
otherwise  no  man  could  be  safe  in 
dealing  with  another  2  and  even 
hopest.  demands  .can  be  onfiMeced 
only  in  ja  manner  consistent  witli 
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general  p^Ucy,  and  the  Intareili  of 
the  <iommUDity»  (/ooi^r  V.  Gouritiy^ 
(Scotch,)  467,  468«  4?a) 


CHURCH. 

On  refbsal  of  the  heritors  of  a  pariah 
to  take  the  proper  steps  to  rebuild 
a  parish  church,  found  by  the  pres- 
bytery to  be  80  ruinous  as  to  be  in- 
capable of  repair,  the  presbytery 
iuelf  advertises  for  and  adopts  a 
plan  and  estimate,  and  contracts 
for  the  rebuilding,  and  assesses  the 
heritors  for  the  necessary  sums; 
but  neglects  to  assess  some  feuars 
of  a  part  of  a  small  vilbge  included 
in  the  parish.  Suspension  pre- 
sented by  the  adverse  heritors 
against  the  charge  for  the  sums,  on 
the  ground  of  irregularity  in  the 
proceedings  of  the  presbytery ;  but 
all  objection  to  the  jurisdiction  of 
the  presbytery  to  assess,  on  refusal 
by  the  heritors  to  act,  abandooed 
in  this  case.  Suspension  refused 
below,  and  judgment  affirmed  in 
D6m.  Proc,  with  a  remit  as  to  the 
feuari*  {MtuwM  o.  Gordon^ 
(Scotch,)  279.) 

CONCEALMENT. 

(Vide  IiTSuRANCE.) 

IiTBiTBAVca  on  goods,  premium  ten 
guineas  per  cent.,  to  return  five  per 
cent.  Ibr  convoy  and  arrival,   The 


assured  known,  but  conceals  from 
the  underwriter,  that  the  vessel 
was  to  be  a  running  ship.  This  is 
a  concealment  of  ftct  material  to 
the  risk,  and  vokis  the  policy. 
{Reidv.  Harocy,  (Scotch,)  Iff.) 

CONTRACT. 

{Vide  Marriage— AcQuisscBMCK 
-— Agrbbmsmt.) 

A«  coNVEva  (or  assigns  his  interest 
in)  lands  to  B*,.  in  consideration, 
among  other  things,  that  B.  shoo)^ 
make  or  give  back  a  lease  to  A. 
of  a  half  or  portion  of  the  lands, 
and  in  consideration  also  of  a  kwn 
of  200i.  by  B.  to  A.  B.  covenants 
to  execute  the  lease  accordingly, 
subject  to  the  refMiyment  of  the 
Sptf.,  for  which  B.  baa  a  judgment. 
No  lease  actually  made,  but  A. 
remains  in  possession  of  his  portion 
on  his  equitable  title.  B.  lends 
furtlier  sums  to  A^  and  obtains 
judgments  ibr  these  sums,  and  then 
conveys  the  whole  lands,  and  as- 
signs the  judgments  to  C.  C«  is- 
sues writs  of  ^.  Jfiu  on  the  judg- 
ments, and,  in  1781,  procures  a 
sale  by  the  sheriff  of  A's  interest 
in  the  lands  ;  and,  on  ejectosent 
brought  on  the  demises  of  the  pur- 
chaser and  of  C»,  A.  is  turned  out 
of  possession.  A.,  in  1782;  files 
bis  bill  in  Chancery  for  relief  and 
execution  of  a  lease  to  him  accord- 
ing to  the  agreement ;  but,  from 
embarrassment  in  his  circum- 
stances, does  not  further  prosecute 
the  aoil  till  1801.    No  stepa  taken 
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in  the  ioteryal  lo  dismiM  the  bill. 
Id  1808  the  bill  dimiMed  below. 
The  decree  of  diunieMl  reverted 
ia  Dom.  Proo.  for,  let,  The  right 
to  a  suit  in  equity  is  not  a  proper 
subject  of  sale  by  the  sheriff  under 
9Lji.fa.,  and  the  sale  is  a  nullity ; 
2dy  The  delay  in  prosecuting  the 
suit  is  #ell  accounted  for,  and  no 
steps  were  taken  by  the  Defendant 
to  dismiss  the  bill ;  and  at  any  rate 
the  right  to  the  lease  does  not  rest 
merely  on  the  landlord's  covenant, 
but  is  part  of  the  consideration  of 
that  conveyance  or  alignment  by 
which  the  landlord  himself  acquir- 
ed his  title.    Therefore  the  prin- 
ciple of  del6y  does  not  apply,  atid 
A.  ought  still  to  have  his  lease  exe- 
cuted in  terms  of  the  contrlict ;  and 
has  his  relief  in  equity  without  the 
necessity  of  retorting  to  the  Court 
out    of  which  \he  Ji.  fa.  \xAMt&. 
(Moore  v.  Blake,  (Irish,)  231.) 
No  contract    for    a    beneficial    in- 
terest out  of  mortgaged  premises 
from     mortgagor    to     mortgagee 
where  the  mortgage  continues,  if 
impeached  within  a  reasonable  time, 
ought  to  stand.    This  Is  the  only 
proper  principle  with  respect  to 
such  a  transaction.    Per  Lord  Re- 
desdale.    (Hiekes  v.  Cooke,  (Irish,) 
17,«6,«.) 

COSTS. 

(  Vide  Recbivkr  —  Trustbb  —  1n- 
TBHE8T  —  Account  —  Adminis- 
trator— Mortgage.) 

Whksk   the   Aicomey-Oeneral   in 
of  the  crown   sued   for 


money,  and  the  Defendant  resisted 
the   payment,  though   the  crown 
succeeded  in  the  suit,  yet  as  there 
was  a  reasonable  doubt  whether  the 
naoney  did    not  belong  to  other 
parties,  it  was  held  to  be  too  much 
to  visit  the  Defendant    with  the 
crown's  costs.    (Mucklmo  v.  At- 
tomey^General,  (English,)  12,  16.) 
Where  administrator  retained  a  sum  . 
undistributed,  and  no  effectual  suit 
commenced  for  twenty  years,  as 
(he  suit  after  it  had  been  com- 
menced was  protracted  for  a  con- 
siderable time  by  unfounded  de- 
mands let  up  by  the  administrator, 
held  that  the  administrator  should 
pay  Plaidtiff'a  costs  incurred  since 
,tbe  original  decree.    (Stacpook  v. 
Stucpooh,  (Irish,)  dIO.) 

CUSTODY. 

(  Vide  Tithes — Evidence.) 

The  custody  of  an  individual,  owner 
of  lands  which  formerly  belonged 
to  an  abbey,  held  a  proper  custody 
for  the  Chartulary  or  Ledger-Book 
of  that  abbey,  with  reference  to 
ihe  admission  of  the  Chartulary  as 
evidence.  (Bulkn  o.  Michd,  ( Eng- 
lish,) SSS.) 


D. 

DECREE. 

(Vide  Account — Sale — FrAUd.) 

DECREET  (ARBITftM#)w 
Submission  and  dearest  orbkral  in 
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1782  between  A.  and  B.»  ibe 
latter  taking  burthen  upon  bim  for 
bis  son  C,  a  minora  whose  interest 
was  concerned.  B.  dies  b  i789» 
and  C.  comes  of  age  in  1794,  and 
does  vasiousacts  under  the  decreet 
arbitral,  believing  itto  be  a  ioM^^e 
submission  and  award.  In  1809  C. 
discovers  the  uncorrected  scroll  of 
the  submission,  and  letters  of  one  of 
the  arbiters,  from  which  it  appears 
that  the  arbiters  bad  not  been  left 
to  the  free  exercise  of  th^ir  own 
judgment  on  the  matters  referred 
to  them,  biit  had  been  bound  down 
by  a  previous  agreement  or  com* 
.  promise  between  the  parties;  so 
that  the  transaction  was  in  reality 
an  agreenient  to  be  carried  into 
execution  under  the  colour  of  an 
award.  Held  by  the  House  of 
Lordsi  reversing  the  judgment  of 
the  Court,  of  Session,  that  under 
these  circumstances,  and  upon  this 
evidence,  the  transaction  was  not  a 
valid  decreet  arbitral,  nor  binding 
as  such  upon  C.  (Maule  v.  Mauley 
(Scotch,)  363.) 

DELAY. 
(  Vid^  Time — Coi«tract<!->Admi* 

NISTitATOR — ACQUIKSCENCB.) 

Delay  to  prosecute  a  suit  frpm  1782 
till  1801.  No  step  taken  in  the 
interval  by  Defendant  to  dismiss 
the  bill.  The  delay  no  bar  to  the 
relief.  (Moore  v.  BlakCf  (Irish,) 
247.) 

Administrator  held  liable  to  pay  a 
aum  remaining  undistributed,  with 
the  highest  legal  interest  during 


the  period  of  retention,  and  with 
'  annual  rests  ;  notwithstanding  a 
delay  of  twenty  yean  before  efiec- 
tual  suit  for  account.  {Siaqiook  v. 
StaqfOoU,  (Irish,)  «09.) 

DEVISE, 
(r^fe  Evidence*) 

Where  lands  at  or  of  way  particular 
place  are  devised,  parol  or  extrinsic 
evidence,  is  not  admissible  to  show 
that  the  devisor  included  under  the 
description,  and  intended  to  pass, 
other  lands  not  at  that  particular 
place. 

And,  therefore,  where  one  having 
lands  in  the  manor  of  Ashton»  in 
Ashton  parish,  and  also  other  lands 
in  sevml  of  the  neighbouring 
parishesi  made  his  will  and  devised 
lands  under  the  description  and 
name  of  **  my  estate  of  Ashton  ;*' 
and  parol  or  extrinsic  evidence  was 
offered  to  show  that  the  testator  in 
his  life-time  was  accustomed  to 
designate  the  whole  of  the  lands 
derived  from  his  mother,  including 
not  only  the  estate  at  Ashton,  but 
also  the  lands  in  the  neighbouring 
parishes,  by  the  general  name  of 
his  "  Ashton  «9tate;"  the  House 
ot  Lords,  concurring  in  the  unani- 
mous opinion  of  the  Judges,  held 
that  the  evidence  had  been  proper- 
ly rejected.*  (Doe^  d,  OxendeUfV. 
CUcheiier,  (English,)  66,  91.) 

Extrinsic  evidence  is  admissible  to 
explain  the  intention  of  a  devisor 
in  his  will  only  where  an  ambiguity 
is  raised  by  extrinsic  circum- 
stances :  and  there  it  is  admitted 
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'  Ironi  ibe  necessity  of  the  case, 
.  became  the  will  cannot  have 
efect  without  it.  One  devises  hia 
estate  of  B.»  and  has  two  estates 
called  B.  $  extrinsic  evidence  must 
be  admitted  to  show  which  of 
them  is  meant.  So  if  one  devises 
to  his  son,  John  Thomas,  and  has 
two  sons  of  that  namci  extrinsic 
evidence  must  foe  admitted  to  show 
which  John  Thomas  is  meant. 
And  so  if  one  devises  to  his  nephew 
William  Smith,  and  has  no  nephew 
answering  the  description,  evi- 
dence  must  be  admitted  to  show 
which  of  his  nephews  the  testator 
intended  by  a  description  not  strict* 
ly  applying  to  any  of  them.  {ibid. 
9S.) 

Testator  devises  his  estates  to  his 
eldest  daugliter  A.  for  life ;  remain- 
der to  her  first  and  other  sons  m 
tail  male;  remainder  to  his  daugh- 
ter F.  for  life ;  remainder  to  her  first 
and  other  sons  in  tail  male;  re- 
mainder to  the  first  and  every  other 
daughter  of  A. ;  remainder  to  the 
first  and  every  daughter  of  F. ;  and 
then  adds  this  proviso* or  condition ; 
**  But  I  give,  devise,  and  bequeath 
**all  my  estates  above-mentioned 
*'  to  jAy  eldest  daughter  A.  on  this 
"proviso,  and  express  condition, 
^*  that  she  marry  a  man  really  and 
**  bmajide  possessed  of  a  property 
*  **  at  least  equal  to,  if  not  greater 
*'  ^han,  the  one  1  leave  her ;  and  if 
**  she  marries  a  roan  with  less  pro- 
'*  perty  than  that,  in  that  case  I 
**  leave  her  only  as  much  of  mine 
''  as  shall  foe  e^ual  to  the  pra|ierty 


<<  of  the  man  she  marries;  and  all 
*'  the  remainder  of  my  property 
<'  shall'  immediately  pass  over  and 
**  be  given  up  to  my  second  daugh- 
<'  ter  P.,  to  iriiom,  in  that  case,  I 
•<  bequeath  it.''      Held  by    the 
House  of  Lords,  concurnng  in  the 
unanimoos  opinion  of  the  Judges, 
that  the  devise' over  was  void  for 
the  uncertainty,  the  specific  por- 
tion or  share  given  over  not  appear- 
ing on  the  face  of  the  will  itself. 
{Jonetf   d.  Henry f    v*    Hancock, 
(Irish,)  145, 198, 199,  SOI.) 
Testator  devises  to  A.,  fdrlife;  re« 
.  mainder  to  her  first  and  other  sons 
in  tail  male;  remainder  to  F.  fot 
life;  remainder  to  her  first  and  Other 
.  sonsintailmale;remainder  to  the 
first  and  every  daughter  of  A. ;  re- 
mainder to  the  first   and  every 
daughter  of  F.;  with  the  proviso,  as 
before,  thet  in  case  A.  married  a 
man  of  less  fortune  than  the  testa- 
tor left  lier  as  above,  the  excess  of 
h»,  the  testator's,  property,  be« 
yond  that  of  the  husband,  was  to 
go  over  to  F. ;   and  then,  after 
stating  his  mtention  that  the  pro- 
viso should  apply  to  F.  in  case,  by 
the  death  of  A.,  she  came  before 
her  marriage  to  be  possessed  of  his 
estates,  he  concludes:   **  And  I 
'*  will  and  devise  that,  in  case  my 
**  two  daughters  die  without  issue, 
*'  that  my  estates  shall  then  go  to 
'•  my  brother  Hugh  Henry."    F. 
died   in   the  testator's   life-time. 
A.  married  ,m  man  of  inferior  for- 
tune, and  then  the  heir  at  law  of 
the  testator,  and  the  heir  of  Hugh 
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Henry »    the    ulumate    devitee, 
brought  ejectmenli  against  A«  and 
her  husband  to  reddver  the  excess 
beyond  the  husband's  fortune.  For 
the  hek  of  Hugh  it  was  contended 
Chat-  A.*s  Mate  in  the  excess  was 
forfeited,  and  that  this  was  not  m 
oondltiort  for  breach  of  which  the 
heir  at  law  might  enter/ bat  a  con- 
ditional limitation^  and  that  the 
extinguishment   of  the   previous 
limitation  fay  the  death  of  F.  only 
accelerated  the  Itmiution  to  Hugh. 
For  tibe  heir  at  Jaw  it  was  contended 
that  Hugh   could  only  take  on 
failum  of  issue  of  both  A.  and  F^ 
which  had  &ol  happened^  and  that 
it  w]M  the  Boanifost  tatent  that  the 
estate  6f  A<  in  the. excess  should^ 
en  the  breach^  be  ferfeited  as  to 
beneir  and  bet  issue ;  and  that  such 
excess  must  go  to  the  heir  at  hw 
as  undisposed  oil    For  A.,  aadter 
husband,  it  was  contended  th4l  A. 
must  of  necesssity  take,  in  the 
whole,  a  rem^iinder  in  tail  general 
by  implication,  to  eflbctuate  the  in- 
tention of  the  testators  for  other- 
wise all  kee  issue  oeuld  not  take, 
these  being  no  liiailitioft  to  the 
dauglUers  of  aobs,  nor  to  the  chil- 
dren of  daughters,   and  yet  the 
estate  was  not  te  go  over  until  a 
failure  of  her  issue.    The  Court  of 
King^a    Benck^    and    £xchcqcrer 
Chamber  below,  decided  against 
the  heir  of  Hugh.    The  Coert  of 
King's  Bench  decided  in  fovoor  of 
the  heir  at  lawof  the  testator;  but 
the  judgment  was  reversed  by  the 
Cdurt  ef  Exchequer  Chamber,  and 


.the  judgment  in  the  other  cause 
aSrmed;  the  opinion  of  that  C<iurt 
being  in  faigour  of  Am  and  her  hus- 
band in  both  causes.  In  Dom. 
Proc.  the  question  was  decided  on 
a  different  ground,  as  before-men- 
tioned, in  ikvour  of  A.,  so  for  as  her 
Ufo  estate  in  the  whole  was  con- 
cerned ;  the  Lord  Chancellor,  how- 
ever, observing  that,  even  in  the 
view  taken  of  the  case  below*  he 
was  incUned  to  consider  the  judg- 
ment of  the  Exchequer  Chamber 
as  the  better  judgment;  andthat» 
though  it  had  not  been  so  on  the 
principles  stated  below,  it  would  be 
very  diffici^t,  under  the  words  of 
this  will,  to  support  either  of  the 
ejectments.    (t&.  203,  209.) 


E. 

EDINBURGH. 

Akt  master  trader  or  manufacturer 
exercising  his  trade  or  calling  in 
the  new  town  of  Edinburgh  only, 
withoQt  exercising  it  in  the  old,  Is, 
by  the  proviso  in  the  act  7  Geo.  S. 
cap.  27.  exempted  fVom  the  pay- 
ment of  the  tax  called  entry  money, 
exacted  by  the  magistrates  of 
Edinburgh  from  those  who  ^ter 
as  burgesses.  (Sproti  v.  Scottt 
(Scotch,)  290.) 

ENDOWMENT. 

{Vide  Tithes — Evidence.) 

Air  endowment,  stating  the  portions 
of  tithe   assigned  to  the  vicasage. 
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aod  the  value  of  each  particular, 
held  to  be  proper  evidence  oo  the 
trial  of  anitfnieai  toafiuiDinocbw. 
{Btdlen  v.  Michd^  (English,)  332.) 

EQUITY. 

( Vide  Tithes— Trial— IssvE.) 
It  is  not  the  principle  of  a  Court  of 
Equity,  merely  because  there  is  a 
question  of  fact  which  may  be  tried 
by  a  Jury^  to  send  it  to  be  so  tried. 
(BiMen  v.  Michel,  (EngUsh,)  329.) 

ERROR. 

(Tu/^BlLL.) 

EVIDENCE. 
(Vide  Tithes — Devise— Books.) 

Entries,  supposed  to  be  a  copy  of, 
or  extract  from,  an  endowment 
(the  original  endowment  being 
lost),  in  a  book  called  a  Chartulary 
of  an  abbey,  containing,  along 
with  entries  relative  to  the  con- 
cerns of  the  abbey,  much  miscella- 
neous matter,  and  found  in  the  cus^ 
tody  of  an  individual  having  lands 
which  had  belonged  to  the  abbey, 
^  read  as  evidence  of  the  value  of  the 
vicarage  at  the  time  of  the  endow- 
ment, for  the  purpose  of  proving 
rankness,  on  an  issue  between  a 
vicar  and  a  parishioner  respecting 
a  farm  modus.  The  entries  were 
without  date,  but  were  proved  to 
he  of  the  hand-wnting  of  the  18th 
or  14th  centuries.  (Bullen  v. 
MfVAe/,  (English,)  320.) 

On  an  issue  between  a  vicar  and  a 
parishioner    respecting    a    fkrm 


aodiisb  a  rate-paper,  from  which 
the  tithe  rates  for  the  whole  parish 
had  be^n  collected  for  a  period  of 
about  seventy  years,  read  as  evi- 
dence to  show  that  if  the  rate,  paid 
in  lieu  of  tithes  in  kind  for  the 
&rm  in  question,  was  a  modus,  the 
whole   parish    was  covered  with 
these  modusses ;  and  that  the  total 
amount  was  of  such  a  size  that  it 
was  incredible  it  should  have  exist- 
ed as  a  money  pajrmentso  far  back 
as  the  time  of  legal  memory,  (ti. 
328.) 
Where,  on  the  trial  of  an  issue  out  of 
eouity,  evidence  is  improperly  re- 
jected, if  the  Court  is  satisfied  that, 
though  that  evidence  had  been  re- 
ceived, it  ought  not  to  have  pro- 
duced a  verdict  diffisrent  from  that 
which  has  been  given  on  other  evi- 
dence, the  refusal  to  grant  a  new 
trial  is  in  the  proper  course  of  pro- 
ceeding,   (ib.  318,  319.) 
If  a  Court  of  Equity  is  not  bound  to 
grant  a  new  trial  though,  on  an 
issue  out  of  that  Court,  evidence 
has  been  rejected  which  ought  to 
have  been  admitted^  provided  the 
verdict  is  right  on  other  evidence ; 
it  is  a  nice  distinction  to  say  that, 
on    account  of  the  admission  of 
evidence  which  ought  to  have  been 
rejected,  a  new  trial  ought  to  be 
granted,  though  the  verdict  should 
be  right  without  the  evidence  so 
improperly  admitted,      (ib.    319, 
820.) 
Acquiescence  for  a  long  time  is  ma- 
terial evidence  to  show  that  a  con- 
tract was  fair,  though  it  be  of  that 
kind  which  Courts  of  equity  look 
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at  with  great  jealousy,  (Hkke$  v. 
Cooke.  (Irbh,)  24,  26.) 

la  Gonveyanoet  by  lease  and  release, 
ta  irelaod,  it  is  not,  it  seems,  the 

'  practice  to  make  a  lease  for  a  y ear« 
the  recital  in  the  release  being  held 

.  as  conclusive  evidence  of  the  lease^ 
{Dafy  V.  Kdly,  (Irish,)  4S5.) 

Where  lands  of  ox  at  9l  particular 
place  are  devised*  extrinsic  evi* 
dence  is  not  to  be  admitted  to  show 
that  the  devisor  intended  to  in- 
clude lands  not  in  that  place. 
(Doe^  d.  Oxenden^  v.  Chich€sier^ 
(English,)  92,  9S.) 

A  merchant's  books,  with  the  oath  in 
supplement,  are,  by  the  law  of 
Scotland,  evidence  for  himself. 
But,  in  order  to  be  admitted  for 
that  purpose,  they  must  have  been 
regularly  kept.  (Iwrg  v.  Omarlayi 
(Scotch,)  470.) 


F. 

FRAUD. 
{Vide  Account — Concbalmbiit.) 

A.,  TBHANT  for  life  under  a  marriage 
settlement,  remainder  to  his  first 
and  other  sons  in  tail,  with  power 
to  A.  to  lease  at  the  best  rent  for 
31  years,  or  three  lives  in  pes- 

^aassipa  without  taking  fines,  Ac. 

jBsakea  leases  *at  an  under-value, 

*^t«Ueg.;Anes,  &&  and  granu  an- 

iktilias  fonlivQBof  the  grantees  in 

,  ^oiatioa^  #f .  the  power.    Suit  in 

.4712«bj  incumbrancers,  and  the 

tVmal  decree  made;  the  son,  re- 


mainder-man ih  tail,  being  then  an 
infant  eleven  years  of  age.  Msster 
reports  amount  of  the  incum- 
brances, without  stating  yearly 
value  of  the  estates,  or  the  parte 
proper  to  be  sold,  though  directed 
to  do  so  by  decree,  and  no  excep- 
tion taken  by  A.  nor  by  any  per- 
son for  the  infant.  Sale  before 
Master  of  part  of  the  lands  to  B. 
at  an  under-value  by  collusion  and 
management  between  B;  and  A. 
and  A/s  agent,  each  of  whom  take 
spme  advantage  from  the  transac- 
tion to  the  prejudice  of  the  inGint 
entitled  to  the  mheritance,  B. 
being  oogniaant  of  the  leases  and 
annuities  made  and  granted  in  vio- 
lation of  the  power,  and  of  the 
whole  circumstances.  A.  dies  in 
IT94,  when  the  son  was  prisoner  in 
France.  Bill  by  the  son  in  1800, 
to  set  aside  the  sale  as  fraudulent 
m  against  him,  and  the  above  cir- 
cumstances proved.  Bill  dismissed 
in  1806,  in  Ireland ;  but  the  decree 
reeerted  by  the  House  of  Lords, 
and  the  sale  set  aside  as  fraudulent 
as  against  the  son.  (Cokhn^h  v. 
JMger,  (Irish,)  54, 63.) 


I. 

I'NFANT. 
(Vide  I^RAup«-!-PiiA€ric&),^ 

DioEBB  fbr  sale  of  estates  to  pay 
dfebts  ind*  incumbrances  on  a  bill 
to  which  an  infant,  remainder-itian 
in  tail,  was  a  party.  The  sale 
effected  at  an  under-valye^  to  the 
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prejudice  of  the  infiiat,  by  fraud 
aod  collusion  between  tenant  for 
life  and  purchaser.  Bill  by  the 
infont  when  of  age  to  set  aside 
the  sale  as  fraudulent  as  against 
him,  and  adjudged  in  Dom.  Proc. 
accordingly.  {Colclough  v.  Bolger, 
(Irish,)  54,  64.) 
The  practice  of  giving  infants  an  op- 
portunity of  showing  cause,  when 
they  come  of  age,  against  decrees 
made  against  them,  little  attended 
to  in  Ireland,  till  the  Irish  practice 
was  in  that  respect  reformed  by 
Lord  Redesdale.  (ib.  62.) 

INSURANCE. 

Imsurancb  "  on  goods  per  Nancy, 
**  vCaptain  Johnson,  from  Lisbon  to 
**  Clyde,  premium  ten  guineas  per 
**  cent,  to  return  five  per  cent  for 
**  convoy  and  arrival.*'  By  in- 
structions to  make  insurance,  and 
a  representation  in  these  terms, 
the  underwriter  is  made  to  believe 
that  there  is  a  chance  of  the  ves- 
sel's sailing  with  convoy,  and  that 
he  undertakes  an  alternative  risk, 
^d  the  contract  is  not  an  insu- 
rance at  the  higher  premium 
against  all  faasards,  independent 

.  of  the  chance  of  the  diminished 
risk,  though  at  a  lower  premium ; 
but  the  alternative  is  a  constituent 
part  of  the  contract,  and  a  mate- 

.  rial  part,  because,  though  the  un- 
derwriter undertakes  the  entire 
risk  at  the  higher  premium  com- 
bined with  the  chance  of  dimi- 
nished risk  with  a  low^r  premium, 
the  entire   risk   standing  alone. 


without  the  chance  or  alternative, 
might  be  one  which  he  wovU  not 
undertake  a$  ^the  higher  premium, 
'  or  wouldnot  undertake  at  all.  And 
therefore,  where  parties  procured 
insurances  to  be  eflected  upoi^  a 
representpition  as  above,  knowing 
at  the  time  that;  the  vessel  was  to 
be  a  running  ship,  and  before  the 
last  insurance   was  efieeted  that 
ahe  had  in  fieK:t  sailed  without  con- 
voy, but  not  consmunicatiAg^these 
&CU  to  the  underwriters,  it  was 
held  to  be  a  oonoealnrant  of  fact 
material   to  the  risk,   and  that 
the    policies   were   void.     {Rmd 
o.    Haroetff    (Scotch,)   97j    107» 
108.) 
Ship  sails,  and  soon  after  encounters 
a   storm,    becomes   leaky,    pots 
back,  and  is  found,  on  survey,  to 
be  materially  decayed,  and  damage 
discovered  which  could  not  fiurly 
be  considered  as  the  e£fect  of  the 
storm.     Held  by  the  House  of 
Lords,  reversing  a  judgment  of 
the  Court  below,  that  the  ship  was 
not  sea-worthy  when  she  sailed  on 
the  voyage  insured.     Hie  Lord 
Chancellor  observing  that  nothing, 
in  the  law  of  insurance,  was  more 
important  than  the  implied  war- 
ranty of  sea^worthiness,   with   a 
view  to  the  iwnefit  of  commerce 
and  the   preser«ation  of  human 
•    life ;  that  in  m  question  as  to  sea- 
worthiness, honesty  of  iotentiott  is 
no  answer,  but  that  tJie  ikot  of  sea* 
worthiness  must  appear,  or  other- 
>.jrise  that  the  underwriter  is  dis- 
charged ;  and  that,  though  a  ves- 
sel after  sailing  encounters  a  storm, 
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jet  unless  the  dfttimge«  which  ren- 
ders her  unfit  for  the  voyage»  can 
be  fiitrly  considered  as  the  elect 
,  ef  the  stomii  the  implied  warranty 
is  not  complied  with.  (J}ifi^las 
fh  Scof^aU,  (Scotch,)  96a) 

INTENTION  (OF  TESTATOR). 

{Vide  Dbvisb— Will.) 

Extrinsic  eridence  admissible  to 
explain  the  intention  of  a  testator 
only  where  an  ambiguity  is  raised 
by  extrinsic  circumstances^  ( DoCt 
d.  OxendeUf  v.  Chichesierf  (EngUsh,) 
S3.) 

INTEREST. 

(  Vide  RicBivER— Account  —  Ad- 
ministrator.) 

Whxrb  an  officer  of  the  customs  re- 
ceived money  as  fees  from  the  mer- 
chants, which  had  been  paid  to 
officers  called  lung's  waiters  till 
tbe  abolition  of  their  offices  by 
act  of  parliament,  and  the  money 
remained  in  his  hands  for  some 
time  unappropriated,  he  not  know- 
ing to  whom  be  was  accountable 
for  it,  or  could  safely  pay  it,  till , 
it  was  afterwards  appropriated  by 
act  of  parliament,  though  be  ad- 
mitted in  his  answer  to  a  crown 
information,  that  he  had  mixed 
the  money  with  his  own,  and  so 
made  profit  of  it ;  it  was  held  that 
be  ought  not  to  be  charged  with 
that  profit  nor  with  interest,  daring 
the  period  the  OMKiey  remained 
unappropriated.  (MiicMnuv.  At* 
iarn^y^General,  (English,)  \%) 

The  highest  legal  interest  tharged  on  j 


annual  balances  of  accoont  taken 
against  administrittor  daring  the 
period  of  retention,  by  him,  of 
money,  which  he  ought  to  bare 
distributed,  though  no  e&ctoal 
suit  fordistribution  oommenced  for 
a  period  of  twenty  years.  (Stac- 
poole  V.  StacpooUf  (Iridi,)  909, 
2S0.) 

Where  a  public  officer  suftrs  the 
duties  which  he  ought  to  collect 
to  be  in  itrrear,  and  exacts  interest 
on  the  arrear  from  the  private 
party,  the  interest  belongs  to  the 
officer  or  to  the  public,  and  the 
question  is  between  them,  and  the 
private  party  has  no  reason  to  com- 
plain, and  cannot  recover  the  in- 
terest back  again. 

The  Lord  Chancellor  observing  that, 
where  a  decirion  is  clearly  right, 
the  House  of  Lords  will  not  remit 
merely  because  the  ground  of  de- 
cision below  has  been  difierent 
firom  the  ground  of  its  own  deci- 
sion. 

ISSUE. 

( Vide  Tithes — Evidence— Trial,) 

A  Court  of  Equity  may  itself  de- 
cide on  facts  without  directing  an 
issue,  though,  in  the  exercise  of 
its  judicial  discretion,  it  does  often 
call  for  the  assistance  of  a  Jul-y ; 
but  it  is  not  bound  to  do  so ;  and 
this  is  the  case  in  tithe  canses  as 
well  as  in  others:  for  the  design  of 
an  issue  out  of  a  Court  of  Equity 
is  to  inform  the  conscience  of  the 
Court,  and  if  the  conscience  of 
the  Court  is  sufficiently  informed, 
no  issue  need  be  directed,  noc«  if 
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ah  isiue  hii$  been  directedi  need 
mj  new  trial  be  granted.  .  (BulUn 
V.  Mickd,  (EnglUh.)  318,  S19> 
320,  SS9,  S32.) 
Miiearriage,  in  the  conduct  of  a  trial 
upon  an  iaaue  ovt  of  Equity,  ia  no 
conclusive  reason  for  granting  a 
new  iriaL  Deaign  of  iisuas  out  of 
Equity  pften  miannderstood  at  Nisi 
PrtMM.  iib.  SSOO 


L. 

LEGITIMACY. 

{Vide  Rbnuvciatioh.) 

Wife  misconducts  herself,  and  pro- 
cess for  divorce  commended ;  but^ 
before  decree  for  the  divorce^ 
which  was  afterwards  obtained,  she 
is  delivered  of  a  child.  The  hus- 
bdndy  having  strong  reason  from 
the  circnmstances  to  conclude  that 
the  child  was  not  his,  never  ac- 
knowledges it  as  such.  No  decla- 
rator of  illegitimacy  obtained ; 
and  the  child,  having  been  born 
Hanie  mafrimoniof  must  be  con- 
sidered as  legitimate.  {Routledge 
<».  Catruthen,  (Scotch,)  S92.) 


M. 

MAREIAGE  (CONTRACT). 

(Vide  RsHUNciATioN.) 

DAuaaTSBi    entitled    under    her 
father's  marriage  nontrect  to  suc- 


ceed to  his  estate  at  his  death,  for 
a  sum  of  money  paid  to  her  by  the 
father,  renounces  the  right  of  suc- 
cession for  herself  and  the  heirs 
male  of  her  bodjr,  ^ho  were  also 
entitled  to  succeed  under  the  same 
contract,  and  dies  in  the  father's 
life  tane»'  leaving  a.aon.  What  is 
the  efibct  of  the  daughter's  re- 
nunciation, and  whether  it  is  ef- 
fectual as  against  her  son  ?  (jRoa^- 
kifgev^  CarruiherSf  (Scotch,)  S9S.) 

MISTAKE. 

( Vide  Trustee.) 

A  TRUSTEE,  acting  bondjide  for  the 
interest  of  the  cestui  que  trusty 
ought  not  to  suffer  for  mistake, 
unless  he  has  very'  grossly  mis- 
carried. {Montgomery  v.  fVau' 
chopef  (Scotch,)  130.) 

MODUS. 

( Vide  TiTHKS — Etidsmce.) 

On  die  trial  of  an  issue,  modus  or 
no  modus,  for  a  particular  farm 
which  had  paid  a  certain  rate  for 
tithe,  for  seventy  years^  a  ge- 
neral rate- paper  from  which  the 
rates,  in  lieu  of  tithes,  for  the 
whole  parish  had  been  collected, 
read  as  evidence  to  show  that  the 
whole  parish  had  paid  certain  rates 
in  lieu  of  tithes,  in  the  same  man- 
ner as  this  particular  farm,  and 
for  the  same  period,  in  order  to 
raise  the  inference  that  all  the  pay- 
.  roents  were  aioduses,  or  that  none 
waa.  s^;  and  that,  as  the  total 
amount  of  the  payments  was  rank, 
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the  payment  for  the  particular 
larm  could  not  be  a  modus.  {Bui* 
Un  V.  Micha,  (Engli8h,)^28.) 

MORTGAGE. 

{Vide  ACQUIBSCBMCK— TlAIB.) 

No  contract  for  a  beneicial  bterest 
out  of  mortgaged  premises  from 
the  mortgagor  to  the  mortgagee^ 
where  the  mortgage  continues^ 
if  impeached  within  a  reasonable 
time,  ought  to  stand.  Tliis  is  the 
o;ily  proper  principle  with  respect 
to  such  a  transaction.    Per  Lord 

,  Redesdale.  (Hickes  v»  Cooke, 
(Irish,)  17,  26,  28.) 

A.  and  B.  claim  under  separate  wills 
as  devisees  of  C,  and  upon  suit  at 
the  instance  of  A.  the  will  in  ft- 
Tour  of  B.  set  aside,  and  that  in  fo- 
¥our  of  A.  established.  B.  theit 
weitd  up  a  bond  of  the  devisor  for 
40,000/.,  being  more  than  the  vahie 
of  the  whole  property^  on  which 
bond  he  brings  action  at  law  and 
obtains  judgment,  whereupon  A. 
amends  his  bill,  and  prays  and  ob- 
tains  injunction  to  restrain  execu- 
tion. 

A.  after  the  wi)I  in  his  favour  had  been 
established,  and  before  action  on 
the  bond,  gives  to  D.,  his  solicitor 
and  attorney,  a  mortgage  of  the 
lands  devised  as  a  security  for  past 
and  future  costs  in  the  proceed- 

.  ings,  and  for  money  advanced  by 

•  D*  to  A.    D.  does  not  make  him* 

.  self  a  {Nirty,  but  suffers  the  suit  to 
proceed  in  the  name  of  A.  as  the 
sole  PIainti£ 

Decree  in  1800  for  payment  of  the 


sum  in  the  bond,  with  interest  from 
the  time  of  the  devisor's  death  in- 
stead of  from  its  date,  so  that  the 
bond  was  partly  relieved  against ; 
and  per  Lord   Redesdde  after^ 
wards  in  Dom.  Proc.  the  bill  must 
be  understood  as  having'tobmitted 
to  have  the  relief  made  effectual 
according  to  the   ri^ts  of  the 
parties.    A.  then  compromise  the 
suit,  and  refoses  to  appeal;  and 
the  whole  property  sold  and  puN 
chased  in  trust  for  B.  for  a  less 
sum  than  that  rq>orted  due  to 
him. 
D.  files  his  bill  against  A.,  B.,  and 
another,  charging  collusion  and 
fraud,  and  praying  that  the  decree 
of  1800  might  be  declared  void  as 
against  him,  and  that  he  might  be 
at  liberty  to  appeal  from  it  in  the 
name  of  A.  if  that  should  appear  to 
be  for  his  advantage.    Held  below 
that  the  mortgage  was  valid  as  be* 
tween  D.  and  A.,  and  that  D.  had 
a  right  to  appeal  in  A/s  name. 
Appeal  accordingly  by  D.  in  A/s 
name  in  the  cause  A.  v.  B.,  and 
appeal  against  the  decree  autho- 
rizing that  appeal. 
The  House  of  Lords,  without  de- 
ciding whether  D.  had  a  right  to 
appeal  in  this  way,  refer  back  D.*s 
cause  to  the  Court  below  for  re- 
hearing, that  the' Court  might  de- 
cide whether  D.  might  not  im- 
peach the  decree  in  the  cause  A. 
V.  B.  to  the  extent  of  his  claims, 
by  bill  in  the  nature  of  a  bill  of 
review  or  otherwise,  though  the 
same  remained  in  force  against  A. 
(Dalf^  V.  KeOy,  (Irish,)  417.) 
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Father^  tenant  for  lifey*  borrows 
money,  to  secure  which  he  and 
his  son,  remainder-man  in  tail  or  in 
fee,  join  in  a  mortgage  of  the  in- 
heritance. The  son  is  entitled  in 
Equity  to  rank  as  a  creditor  on  the 
real  and  personal  assets  of  his  fa- 
ther forthe  money,  andto  call  on  the 
mortgagee  to  make  the  utmost  of 
his  mortgage  for  the  son's  relief,  &c. 
(Rossev.  Sterling,  (Irish,)  442.) 


o. 

OATH. 

( Vide  Attornxt — AccoimT.) 

Oath  of  the  party  admitted,  where 
settled  accounts  were  opened 
which  had  remained  long  unchal- 
lenged, as  evidence  of  the  exist- 
ence and  import  of  vouchers  given 
up  or  lost,  (Morgan  v,  Lewes, 
(English,)  38,  45.) 


P. 

PARTIES  (TO  A  SUIT.) 

( Vide  Practicb — Moatg  age.) 

Where  persons  were  made  parties  to 
a  Crown  information  in  Equity  be- 
low, on  the  suggestion  of  a  De- 
fendant in  his  answer,  that  De- 
fendant is  precluded  from  availing 
himself,  on  appeal,  of  the  ob- 
jection  that  these  persons  ought 
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not  to  be  parties.  (Muctiofoo  v. 
Attorney  General,  (English,)  9.) 
Whether  one  becoming  mortgagee  of 
an  estate  in  litigation,  pendente 
lite,  with6ut  making  himself  a 
party  to  the  suit  below,  may  appeal 
from  the  decree  in  the  name  of 
the  party  mortgagor,  who  refuses  to 
appeal.  (Dtdy  v.  KeUy,  (Irish,) 
428.) 

POWER. 

In  this  case  a  tenant  for  life,  having 
a  power  to  raise  a  sum  of  money 
out  of  the  settled  estates,  granted 
an  annuity  charged  on  these  estates 
till  a  certain  sum  should  be  pud 
off,  without,  in  the  annuity  deed, 
referring  to  the  power.  Held  that 
this,  under  the  particular  circum- 
stances of  the  case,  was  a  good, 
though  informal,  execution  of  the 
power.  The  partictilaV  circum- 
stances were  chiefly,  that  the  set- 
tlement gave  no  directions  as  to 
the  mode  of  executing  the  power ; 
and  that  it  contained  a  prohibition 
against  sale  or  mortgage,  which, 
though  it  was  only  understood  as  a 
prohibition  against  sale  or  mort- 
gage so  as  to  defi»t  the  provisions 
of  the  settlement,  might  have  led 
the  tenant  for  life  to  execute  in  the 
mode  of  annuity.  The  judgment 
expressly  guarded  against  being 
understood  as  a  decision  that  in 
all  cases  the  grant  of  an  annui^ 
by  tenant  for  life  having  a  power, 
without  referring  to  the  power, 
would  be  a  good  execution.  (Mar*  ' 
nd  V.  Blake,  (Irish,)  248, 267.) 
2  k 
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'VIThere  the  execution  of  a  power  is 
informa],  but  for  valuable  consi- 
deratioD,  the  instrument  is  to  be 
reformed  so  as  to  be  an  execution 
in  the  mode  in  which  the  person 
Kaving  the  power  bad  a  right  to 
execute.  (ib,2&4i.) 

PRACTICE- 
(  Vide  Fraud— ^MoRTOAOE.) 

Where  there  is  a  decree  against  an 
infant  it  is  the  practice  in  England 
to  give  the  infant  an  opportunity 
of  showing  cause,  when  he  comes 
of  age»  against  the  decree.  But 
that  practice  seems  to  have  been 
little  attended  to  in  Ireland,  till 
the  Irish  practice  in.  that  respect 
was  reformed  by  Lord  Redesdale. 
{Colclough  V.  Bolger,  (Irish,)  62.) 

Where  a  decision  is  clearly  right,  the 

.  House  of  Lords  will  not  remit  the 
cause  merely  because  the  Court 
below  has  decided  it  on  a  difierent 
ground  from  that  on  which  the 
Lords  decide  it.  ( Young  v.  Leven, 
(Scotch,)  158.) 

In  a  suit  by  next  of  kin  against  an 

.  administrator,  one  of  the  next  of 
kin  appeals,  the  other9  do  not 
appeal.    The  admlni8trat<^r  lodges 

.  fi  cross  appeal,  and  the  cause  stands 
^▼er  for  defect  of  parties,  till  the 
other  next  of  kin  are  made  parties 
Respon^eats  tp  both  appieals.  It 
seems  from  the  final  judgment  that 
the  next  of  kin,,  who  did  not  ap- 
peal from  the  decree  below,  but 

.  who  jcayed  the  benefit  of  the 
original  appeal  when  called  as  Be* 


spondents  as  above,  were  held  en- 
titled to  that  benefit.    (Siacpoole 
V,  Stacpoole^  (Irish,)  218,  230.) 
In  the  Irish  Chancery  sequestration' 
was  the  first  effectual  process,  un- 
til the  practice  was  in  that  respect 
reformed  by  Lord  Redesdale.   {ib. 
222.) 
«  In  a  case  in  Dom.  Proc.  under  the 
*'  names  of  Earner  and  Fisher,  or 
**  some  such  names,  an  agent  was 
**  Called  to  Uie  bar  and  censured 
**  for  printing  observations  without 
**  signature  of  counsel."  Per  Lord 
Chancellor,    (td.  22S.) 
Whether  one  becoming  an  incum- 
brancer on  an  estate  in  litigation, 
without  making  himself  a  party  to 
the  suit,  can  appeal  against  the  de- 
cree made  in  it,  in  the  name  of 
the  principal  party,  that  party  re- 
fusing to  appeal.    {Dafy  v.  KeUy, 
(Irish,)  428.) 
It  seems  that  whose  an  estate  in  litiga- 
tion in  equity  is  aliened  Uie  pen- 
dente^ the  alienee  having  the  legal 
estate  must  be  brought  before  the 
Court  in  order  to  convey.   But  the 
Court  will  restrain  vexatious  aliena- 
tions made /tto /itfniinife.  (f6.  440.) 
Bill  to  restrain  proceedings  at  lawona 
bond>  and  injunction  granted.  The 
bond  held  to  be  a  valid  security,but 
instead  of  dismissbgthebiUastothe 
injunction,  the  Court  below  decrees 
payment  with  interest,  not  from  the 
d^te,  or  from  the  time  at  which  the 
amount  was  made  payable,  but  from 
a   subsequent   period,    at    which 
time  only  it  appeared  that  the  bond 
was  intended  by  the  parties  to  be 
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payabJe.  This,  it  aeems,  is  well 
enough,  for  tho  bond  is  relieved 
against  to  a  •  certain  extent,  and 
the  Plaintiff  must  be  presumed  to 
have  consented  to  have  the  relief 
made  effectual  according  to  the 
righu  of  the  parties,  (ib.  1S7, 1S8.) 
It  seems  it  is  not  the  practice  in  Ire- 
land, in  conveyances  by  lease*  and 
release,  to  make  a  lease  for  a  year, 
the  recital  in  the  release  being  con^ 
elusive  evidence  of  the  lease,  (ib. 
435.) 


RECEIVER. 

Tarn  Commissioners  of  Accounts  ap- 
pointed undier  20  Geo.  8.  e.  54. 
having  recommended  the  abolition 
of  the  office  of  the  nineteen  King's 
waiters  in  the  customs,  the  num- 
ber from  that  period  was  not  filled 
up,  and  the  f&e^  of  the  vacant 
offices  were  generally  applied  to 
the  use  of  the  customs'  superannu- 
ation fund  (now  abolished  by  51 
Geo*  S.  q.  55.)  though  without  any 
legislative  authority.  By  S8  Geo. 
S.  c.  86.  the  vacant  offices  of 
.waiters  were  abolished,  subject  to 
regulation,  and  she  fees  fbr  such 
offices  received  previous  to  July, 
1798,  were  ordered  to  be  applied 
to  the  fund.  The  Appellant  was 
appointed  receiver  in  1799,  but  as 
the  act  38  Geo.  3.  made  na  pro- 
vision for  the  appropriatilMi  of  the 
fees  of  the  vacant  offices  aubse- 

.    quent  to  179€^  he  retiuned  them 


in  his  own  hands.  By  47  Gaeu  3. 
sess.  1.  c.  51.  the  fees  of  efiees 
vacant  and  abolished  under  38 
Geo.  3.  c.  S6*  received  since  July, 
1798,  were  directed  to  be  applied 
to  the  fund.  An  information  was 
in  1807  then  filed  in  the  Exche- 
quer against  the  Appellant,  for  the 
fees  which  he  still  refused  to  pay, 
alleging  that  they  ought  not  to 
have  been  received  at  all,  and 
might  be  reclaimed  by  the  mer- 
chant, or  that,  if  receivable,  they 
belonged  to  the  surviving  King's 
waiters,  &c.  But  i^  was  held  that 
the  fees  were  consolidated,  and 
properly  received  from  the  mer- 
chant in  full,  but  that  the  offices 
were  separate  and  distinct,  and 
that  the  fees  did  not  go  to  the  sur- 
viving waiters;  and  the  Court  below 
decreed  for  the  crown  for  prin- 
cipal, intere&t,  and  costs.  But,  on 
appeal,  though  the  Appellant  had 
admitted  in  his  answer  below  that 
he  had  mixed  this  money  with  his 
own  and  so  derived  profit  from  it, 
the  Lords  held  that,  as  the  money 
remained  unappropriated  till  47 
Geo.  3.,  interest  ought  not  to  be 
demanded  during  the*  period  be- 
tween 1798  and  1807 ;  and  that,  as 
it  was  a  fair  question  whether  the 
money  did  or  did  not  belong- to  the 
surviving  waiters,  the  Appellant 
ought  not  to  be  called  upon  to  pay 
costs  to  the  crdwn. 
The  Lords  were  of  opinion  that  this, 
being  public  money,  might  be  sued 
Ibr  by  the  Attorney  General  in  his 
o#h  name  alone ;  but  that^  as  the 
2  K  2 
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managers  of  the  fund  had  been 
added  as  relators  upon  the  sug- 
gestion of  the  Appellant  himself 
in  his  answer  below,  whether  the 
information  was  objectionable  in 
a  general  view  on  that  ground  or 
not,  he  was  precluded  from  avail- 
ing himself  of  that  objection. 
{Mucklow  V.  AUcmey  General, 
(English,)  1,  9.) 


REGISTRATION. 

EvFBCT  of  registration   in    Ireland. 
(Ddy  V.  KeUy,  (Irish,)  4S6.) 

RELEASE. 

( Vide  Pkactice.) 

RENUNCIATION. 

A.,  by  his  marriage-contract,  settles 
lands,  on  failure  of  heirs  male,  on 
the  heirs  female  of  the  marriage, 
and  the  heirs  male  of  their  bodies, 
and  cohabits  ten  years  with   his 
wife  without  issue.    Wife  miscon- 
ducts herself,  and  divorce  obtained, 
but  is  delivered  of  a  female  child, 
B.,  before  the  decree  for  the  di- 
vorce.    B.  marries  C^    and  with 
his  consent  renounces^  for  a  sum 
of  money,  all  claim  under  the  con- 
tract, and  dies  before  A.«  her  pre- 
sumed father.    Held  by  the  Court 
of  Session  that  this  renunciation 
was  good  against  the  son  of  B., 
Sed  per  Lord  Eldon  (C),  there  is 
A  difference  between  enabling  a 
father  to  accelerate  the  implement 
of  a  contract  by  conveying  the 


estate    to   his   son   or  daughter 
(though  he  should  afterwards  ob* 
tain  a  reconveyance),  and  laying 
down  a  rule  by  which  an  opulent 
father,  without  parting  with  the 
estate,  may,  by  giving  small  sums 
of  money  to  indigent  persons  who 
may  become  entitled,  defeat  the 
object  of  the  contract  any  time  he 
pleases:  and  the  cause  remitted 
for  review  to  the   division  from 
which  it  came,  with  instructions  to 
take  the  opinion  of  the  other  di- 
vision. 
In  the  course  of  the  cause  the  legi- 
timacy of  B.  was  questioned ;  but 
^  Lord  Eldon  (C),  concurring 
with  the  Judges  below,  the  legi- 
timacy of  the  child  bom   ttanU 
matrimanio    must    be    presumed. 
(RouUedge  v.  CamOhers,  (Scotch,) 
398.) 

ROADS. 

Cbrtain  of  the  trustees  under  an 
act  of  parliament  for  making  a 
road,  the  fund  provided  by  the 
act  being  neither  sufficient  nor 
available  for  the  object  until  the 
completion  of  the  road,  raise  mo- 
ney on  their  personal  credit  to 
carry  on  the  work,  and  afterwards 
bring  an  action  against  the  other 
trustees  who  had  attended  any  of 
the  meetings  for  payment  of  an 
equal  proportion  each  of  the  whole 
expense  of  the  road,  or  at  least 
for  a  proportion  of  the  expense 
authorised  at  the  meeting  or  meet- 
ings which  they  attended.  Held 
at  first  by  the  Court  of  Session 
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that  the  mere  fact  of  presehce  at 
meetings  did  constitute  a  prima 
facie  ground  for  personal  liability 
and  that  the  onus  lay  on  the  De- 
fenders to  show,   if  they  could, 
facts  and  circumstances  exempting 
them  from  that  personal  liability. 
But  on  an  appeal  to,  and  a  remit 
by,  the  House  of  Lords,  held  that 
the  mere  fact  of  presence  at  meet- 
ings did  not   constitute  a  primd 
facie  ground  of  personal  liability, 
and  that  the  onus  lay  upon    the 
Pursuers  to  show  acts  beyond  mere 
attendance  done  by  the  Defenders 
to  render  them  personally  liable; 
and  therefore  the  defences  of  those 
trustees,    against    whom    nothing 
was  alleged  and  proved  except  the 
mere  fact  of  presence  at  meetings 
were  sustained;    but  as  to  those 
trustees  who  signed  contracts,  they 
were  held  personally  liable  for  a 
proportion  of  the  expense  of  such 
contracts  as  they  signed;  and  this 
judgment  affirmed  in  Dom.  Proc. 
Dieenie  Lord  Eldon,  (C)  That  when 
trustees  confined  themselves  to  the 
act  of  parliament  and  the  appli- 
'  cation  of  the  parliamentary  funds, 
they  were  not   personally  liable; 
but  that  this  also  rested  on  strong 
principle,  that  as  the  trustees  must 
know  whether  there  are  funds  to 
carry  on  the  work,  when  they  coo- 
tract  with  those  who  do  not  know, 
they  shall  be  considered  as  repre- 
senting that  there  are  funds,  and 
shall  be  bound  to  provide  funds  to 
pay  the  contractors.     (Higgins  v. 
Livingstone f  (Scotch,)  341.) 


S. 


SALE. 
(  Ffefe  xFraud— Contract.) 

A  FRAUDULENT  salc  of  an  estate, 
made  by  tenant  for  life  under  a 
marriage  settlement  to  the  preju- 
dice of  his  son,  remainder-man  in 
tail,  the  son  being  an  infant  at  the 
time  of  the  sale,  and  the  purchaser 
being  cognizant  of  the  fraud,  set 
aside  though  made  under  colour  of 
a  decree  in  Equity.  {Colclough  v. 
Bolger,  (Irish,)  62,  63.) 

A  right  to  a  suit  in  equity  not  a  pro- 
per  subject  of  sale  under  a  f.  fa. 
{.Moore  t>.  Blake,  (IrUh,)  230.) 

Sales  of  righto  to  suite  in  equity  said 
to  have  been  formerly  the  practice 
in  Ireland.  But  it  seems  notto  be 
so  now.  {ih.  24??.) 

SOLICITOR. 

(Vide  Attorney — Mortgage — 

Account — ^Appeal— Agent.) 
A  SOLICITOR  takes  a  mortgage  of 
his  client's  estate  in  litigation  as  a 
security  for  costo.  This  is  a  trans- 
action which  Courts  of  justice  will 
look  at  with  great  jealousy.  (Daly 
V.  Ketty,  (Irish,)  430.) 

SEA-WORTHINESS. 

{Vide  Insurance.) 

Nothing  in  the  law  of  insurance  is 
of  more  importance  than  the  im- 
plied warranty  that  a  ship  is  sea- 
worthy when  she  sails  on  the  voy- 
age insured ;  and,  however  honest 
the  intention  of  the  assured  may 
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be,  if  he  is  mistaken  in  the  fact^ 
the  underwriter  is  not  liable :  per 
Lord  Eldon,  C.  {Douglas  v.  Scoti- 
gaU,  (Scotch,)  276.) 

SUIT  (IN  EQUITY.) 

(Vide  Contract.) 

A  RIGHT  to  a  suit  in  equity  hot 
saleable  under  a  Ji.  fa,  {Moore  v, 
Blake,  (Irish,)  2S0,  247.) 


TENANTS  (IN  COMMON.) 

(Vide  Deyisir^-Uncrrtaiiity.) 

Where  a  tenancy  in  common 
created,  the  interest  or  share  of 
each  must  appear  on  the  face  of 
the  instrument  creating  it.  {Jones 
V.  Hancoeky  (Irish,)  199,  203.) 

TIME  (LENGTH  OF). 

{Vide  AGQuiBscsNCi«>-AccoimT — 
Contract-^  Aorekmknt  •—  De- 
lay.) 

Where  a  fee  farm  grant  or  lease  at 
a  fixed  rent  was  made  of  the  mort- 
gaged premises  by  mortgagor  to 
mortgagee,  in  which  there  was 
acquiescence  for  nearly  fifty  years, 
though  the  transaction  was  one 
which  Courts  of  Equity  regard 
with  a  great  deal  of  jealousy,  and 
one  which  would  probably  have 
been  set  aside  if  impeached  within 
a  reasonable  time,  th^  House  of 
Lords,  affirming  a  decree  below, 
held  that  the  length  of  time,  or 
long  acquiescence,  was  a  bar  to  the 


relief.    {Hickes  v.  Cooke,  (Irish,) 
16,17,24,25.) 

Though  for  a  period  of  twenty  years 
effectual  suit  for  distribution  had 
not  been  commenced  against  an 
administrator,  he  was  held  bound 
to  account  for  the  money  remain- 
ing undistributed,  *  with  interest 
and  annual  rests  during  the  tivie 
of  retention ;  ^pd  as  the  suit,  after 
it  was  commenced,  had  been  long 
protracted  by  him  by  his  setting 
up  unfounded  demands,  he  was 
saddled  with  costs  of  suit  incunted 
by  plaintiff  subsequent  to  the  ori- 
ginal decree.  (StackpoQlev.  Siaek' 
poole,  (Irish,)  209.) 

A.  conveys  lands  to  B.  in  considera- 
tion, among  other  things,  that  B. 
should  execute  to  A.  a  lease  of  a 
portion  of  the  lands.  A.  files*  in 
1782,  his  bill  for  execution  of  the 
lease,  but  does  not  further  prose- 
cute the  suit  till  1801.  As  the  exe- 
cuting of  the  lease  is  part  of  the 
consideration  for  which  the  land- 
lord acquired  his  title,  he  canaol 
refuse  performanee  and  yet  retain 
the  property ;  and  the  principle  on 
which  length  of  time  is  a  bar  to 
relief  does  not  apply.  {Moore  v* 
Blake,  (Irish,)  245.)     / 

TITHES. 

Bill,  by  Vicar  of  Sturroinster  New- 
ton, for  vicarial  tithes  in  kind 
against  several  occupiers  of  fiurns. 
Answers  (separate)  setting  ap^ftvm 
modusee.  Issues  dipectedy  and  the 
issue  respecting  Bagber  farm  (Bvl- 
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len's)  tried*    Proof  for  Appellant 
Bullen,  Plaintiff  in  the  ittoe,  by 
the  evidence  of  old  persons  that  a 
sum  ofSL  S#.  M.  had  been  inva- 
riably paid  for  the  vicarial  tithe  of 
Bagber  farm  for  about  sixty  years 
past.     Offered  in  evidence  for  De- 
fendant (theVicar),  to  prove  rank- 
nesSy  a  rate-paper,  from  which  it 
appeared  that  Uie  whole  parish  had 
during  the  same  period,  paid  rates 
in  the  same  way  in  lieu  of  vicarial 
tithes,  amounting  together  to  68/. 
Offered  also  certain  entries,  with- 
out date,  but  proved  to  be  of  the 
hand-writing  of  the   end  of  the 
thirteenth    or   beginning    of  the 
fourteenth    century,    in    a    book 
called  the  Chartulary  of  Glaston- 
bury Abbey :  viz.  an  entry  of  the 
ordination  of  the  Bishop  on  the 
appropriation   of   the   church    of 
Sturminster  to  the   Abbey:   and 
the  entry  immediately  folioviing, 
'  beg.iniiing  with  the  words   ^*  por- 
**  tions  of  the  church  of  Sturminster 
'« assigned  to  the  vicarage  to  be 
**  ordained  to  remain  in  the  same 
**  for  ever,''  and  then  enumerating 
the  several  articles  with  the  value 
of  each,  without  any  .allusion  to  a 
money  payment  in   lieu   of  the 
tithes,  and  making  the  whole  vi- 
carage of  the  clear  yearly  value  of 
9/.  I2s.  5^.     This  entry  was  of- 
fered as  a  copy  of,  or  extract  from, 
the  endowment,  the  original  being 
lost.  The  book  was  produced  from 
the  moBiment  room  of  the  Mar- 
quis of  Bath,  who  had  lands  which 
had  belonged  to  the  Abbey,  but 


not  in  Sturminster  Newton.    Be- 
sides entries  in  which  the  Abbey 
was  concerned,  the  book  contained 
several  idle  stories,  and  a  great 
ded  of  other  miscellaneous  matter. 
The  rate-paper  and  Chartulary  re- 
jected, and  verdict  for  the  modus. 
But  the   Court    of    Exchequer, 
being  of  opinion  that  these  docu- 
ments ought  to  be  admitted,  or- 
dered a  new  trial.     Proof  for  Ap- 
pellant as  before,    and  the  rate- 
paper  and  entries  in  the  Chartulary 
read  for  the  Respondent,  besides 
other  documents,  to  rebut  the  pre- 
sumption of  a  modus.      Verdict^ 
for  Respondent,  and   against  the 
modus;  and  new  trial,  moved  for 
on  the  ground  of  the  alleged  im- 
proper admission  of  the  Chartulary 
in  evidence,  refused — and  appeal 
.    to  the  Lords  from  this  order  of  re- 
fusal. 
Objections  to  the  admission  of  the 
entries: — 1st,  that  the  book  did 
toot  come  from  the  proper  custody ; 
2d,  that  the  endowment  itself  could 
have  been  no  evidence    on    this 
issue;  and  if  it  could,  yet  the  entry 
respecting  the  portions  assigned 
to  the  Vicar  did  not  purport  to  be 
ft  copy  or  extract,  and  was  not 
good  secondary  evidence ;  Sd,  that 
this  was  res  inter  aUos  acta. 
The  order  of  the  Court  of  Exche- 
quer refusing  the  new  trial  affirmed 
by  the  House  of  Lords  on  the 
grounds*,  1st,  that  the  entries  had 
been   properly  received   in    evi- 
dence, the  custody  being  proper, 
the  entries  being  authentic  copies 
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of  iDBtruRietits  of  which  the  ori- 
ginals would  have  been  good  evi- 
dence;, and  ru  inter  alios  acta 
being  in  this  case  no  objection^ 
and  also  that  the    whole  of  the 
rate-paper  was  proper  evidence  on 
this  particular  issue :  2d,  that)  sup- 
posing the  entries  to  have  been 
improperly  admitted,  the  verdict 
was  warranted  by  the  other  evi- 
dencoy  and  that  it  signified  nothing 
to  say  that  the  Jury  might  possibly 
have  come  to  their  conclusion  upon 
the    ground    of  the    Chartulary, 
because  the  object  of  an  issue  out 
of  equity  was  to  satisfy  the  con- 
science of  the  Court ;  and  where 
the  evidence  was  such  as  fully  to 
satisfy  the  conscience  of  the  Court, 
a  Court  of  Equity  was  not  bound, 
either  in  tithe  causes  or  others,  to 
order  a  new  trial,  or  to  direct  an 
issue  originally  at  all ;  exercising, 
however,    a  sound  discretion    in 
each  particular  case,  whether  to 
do  so  or  not.   {BuUen  v.  Michel, 
{O^k,)  (English,)  297,  317,  320, 
327.) 
Upon  an  issue,  modus  or  no  modus, 
as  to  a  particular  farm,  where  it 
was  proved  that  a  certain  rate,  in 
lieu  of  tithes  in  kind,  had  been 
paid  for  this  farm  for  a  period  of 
seventy  years,  a  general  rate-paper, 
from  which  the  tithes  of  the  whole 
parish  was  collected,  was  admitted 
in  evidence,  with  a  view  to  show 
that  similar  rates,  in  lieu  of  tithes 
in  kind,  had  during  the  same  pe- 
riod   been  paid  over  the  whole 
parish ;  and  that,  if  the  particular 


payment  was  a  modus,  all  the  pay- 
ments were  qioduses,  and  that  the 
total  amount  of  the  payments  was 
of  such  a  size  that  it  was  incredible 
it  should. have  existed  so  far  back 
as  the  time  of  legal  memory,  {ib^ 
829.) 

TRIAL  (NEW). 

(  Vide  TlTHBS^-EviDSNCK.) 

Where,  on  the  trial  of  an  issue  out 
of  equity,  evidence  is  improperly 
rejected,  if  the  Court  is  satisfied 
that,  though  that  evidence  had 
been  received  it  ought  not  to  have 
produced  a  different  verdict,  the 
refusal  to  grant  a  new  trial  is  in 
the  proper  course  of  proceeding. 
And  if  that  is  the  case  where  evi- 
dence has  been  improperly  re- 
jected, it  is  a  nice  distinction  to 
say  that,  where  evidence  has  been 
improperly  admitted,  a  new  trial 
ought  to  be  granted,  though  the 
verdict  should  be  right  on  other 
evidence,  supposing  that  evidence 
so  improperly  admitted  never  to 
have  been  offered.  (BuUen  v,  Mi- 
chel, (English,)  318,  319,320,329, 
332.) 

TRUSTEE. 

(Vid^  Receiver — Interest — 
Roads.) 

Where  a  trustee  has  received  money 
as  such,  and  the  mode  of  putting 
it  out  of  his  hands  is  ascertained, 
he  ought  so  to  put  it  out,  and  if  he 
derives  profit  from  it  he  ought  to 
be  charged  with  the  profit  or  in- 
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terest ;  but  where  money  remained 
in  the  hands  of  a  receiyer  unap- 
propriatedy    he    not    knowing  to 
whom  he  waa  accountable  for  it, 
till  it  was  appropriated  by  act  of 
parliament,    though  he  admitted 
that  he  mixed  it  with   his  own 
money  and  made  profit  of  it,  it 
was  held  that  he  ought  not  to  be 
charged  with  interest  for  it  during 
the    time    it    remained  unappro- 
priated.    (Muckhm   V.   Attorney 
General,  (English,)  12, 16.) 
A  trustee,  tutor,  and  curator,  ap-> 
pointed  cashier  and  agent  to  the 
trust  by  co«trustees;  and,  when 
called  upon  to  account,  produces 
accounts  made  up  by  accountants 
from  his  own  instructions.    Lord 
Ordinary  appoints  objections  of  a 
general  and  preliminary  nature  to 
be  stated  to  the  accounts,  reserv- 
ing the  examination  of  particulars 
and  vouchers  till  these  should  be 
disposed  of.    Objections  given  in, 
that  the  accounts  were  not  an- 
nually balanced,  that  interest  was 
allowed    only    at   Si   per    cent., 
whereas  interest  ought    to   have 
been  calculated  at  3  per  cent,  de 
die  in  diem^  from  time  of  receipt 
till  three  months  after  the  annual 
balance,  and  then  on  the  balance 
at  5  per  cent.,  and  the  right  to 
demand  all  the  profits  made,  stated 
but  not  insisted  on  ;  that  a  charge 
was  made  for  the  service  of  the 
accountants   which  ought  to    be 
paid  by  the  trustee  and  agent,  as 
it  was  by  his  negligence  in  not 
keeping  the  accounts  himself  that 
their  services  became  necessary; 


that  his  charge  for  his  own  trouble 
in  the  management  was  excessive, 
and  that  a  charge  made  for  making 
up  titles  to  certain  lands  by  ad- 
judications in  implement  without 
general  service  and  decree  of  con- 
stitution, ought  not  to  be  allowed 
as  the  titles  were  improperly  com- 
pleted and  therefore  useless.  After 
several  proceedings,  final  interlo- 
^  cutor  below    approving   the   ac- 
counts in  toto  without  any  examin- 
ation of  particulars.    This  last  in- 
terlocutor reversed  as  inconsistent 
with  the  reservation  in  the  Lord 
Ordinary's  interlocutor  which  was 
not  appealed  from,  and  the  cause 
remitted  for  review  as  to  the  rest, 
so  that  the  claim  for  all  the  profits 
might  be  insisted  upon    if  that 
question  was  still  open. 
The  Lord  Chancellor  observing  that 
he  could  not  conceive  how  it  came 
to  be  imagined  that  the  a^pounts 
ought  not  to  be  annually  balanced; 
that  it  was  new  in  principle  to  take 
accounts  made  up  under  the  di- 
rections of  one  alone  of  the  par- 
ities as  a  ground  of  judicial  pro- 
ceeding ;  that  the  appointment  of 
a   trustee   by   co-trustees   to  be 
cashier  and  agent  to  the  trust,  to 
be  paid  as  cashier  and  agent  could 
hardly  be  supported  in  England; 
that  a  trustee  ought  to  keep  his 
accounts  so  regularly  at  least  as  to 
enable  the  Court  to  judge  how  far 
the  assistance  of  professional  ac- 
countants might  be  toecessary  in 
the  pal'ticular  case;  but  that  a 
trustee  acting  bonS  fide  with    a 
view  to  the  interest  of  the  cettvi 
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fii§  trusi  ought  not  to  aoiibr  fbr 
mifttke,  udIcm  he  yerj  groatlj 
miscftrried.  (Montgomery  o.  Wau^ 
whope,  (Scotch,)  109,  110.) 

By  the  law  of  Engiand*  a  trustee  can 
make  no  profits  for  himself  of  the 
trust  fund.  Whether  the  rule  of 
law  is  not  the  same  id  Scotland  ? 
(t&.  ISl.) 

A  road  trustee,  under  an  act  of  par- 
liament, is  not»  by  the  mere  cir- 
cumstance of  presence  at  meetii^ 
where  contracts  for  canying  the 
act  into  execution  are  entered  ihto 
or  approved,  rendered  personally 
liable  for  any  part  of  the  expenses 
incurred  by  means  of  such  con- 
tracts. (Higgine  v.  Lkingstone^ 
(Scotch,)  S4I.) 

When  persons  act  under  a  parlia- 
mentary trusty  and  state  them- 
selves as  so  acting,  they  are  not  to 
be  held  personally  liable,  but  this 
reetsron  strong  principle  that  as 
the  trustees  must  know  whether 
there  are  sufficient  funds,  they, 
when  they  contract  with  those  who 
do  not  know  k,  act  as  if  repre- 
eenting  that  they  have  funds,  and 
shall  be  personally  liable  to  pro- 
vide funds  to  pay  the  contractors. 
Per  Lord  Eldon,  C.  ifh.  S55.) 


UNCERTAINTY. 
(F«ie  Devise.) 
Where  there  was  a  devise  over,  and 
the  specific  interest  or  share  so 


given  over  did  not  appear  frtMn  Uie 
wiir  itself,  the  devise  over  Was  held 
void  for  the  uncertainty.  {Jones  v. 
Hancoek,  (Irish,)  198,  )99,  203.) 


V. 

VOUCHER. 

(Vide  Accovvr,) 

Where  settled  accounts  which  re- 
mained long  unchallenged  were 
opened,  oath  of  party  admitted  as 
to  the  existence  juod  import  of 
vouchers  delivered  up  er  lost. 
(Morgan  v.  Lewes,  (English,)  38, 
45.) 


w. 

WAIVER. 

( Vide  Agreement.) 

WARRANTY. 
(  Vide  Insurawce.) 

WILL. 
(  Vide  Devise— -Eyidxhce^ 

Extrinsic  evidence  not  admissible 
to  enlarge  the  effect  of  a  will. 
(Doet  d.  Oxenden,  v.  ChicheHer^ 
(English,)  65.) 

Extrinsic  evidence  to  explain  a  will 
admissible  only  where  an  ambiguity 
is  raised  by  extrinsic  circum- 
stances ;  and  such  evidence  is  ad- 
missible merely  because  it  is  ne- 
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oeoarj  in  order  to  give  effect  to 
the  mil.  (ib.  9S.) 
Courtb  of  law  have  been  jealous  at 
to  the  admission  of  extrinsic  evi- 
dence to  explain  the  intention  of  a 
testator ;  and  it  is  of  great  import- 
ance that  the  admission  of  such 
extrinsic  evidence  should  be  avoid- 
ed^ as  much  as  possible,  that  a 
purchaser,  or  an  heir  at  law,  may 
be  able  to  judge  from  the  instru- 


ment itself,  what  lands  are  or  are 
not^afiected  by  it.  (t6.  93.) 

WORDS. 

(FMfeDxVISB.) 

Whbrb  one  devised  his  estate  <'  of 
**  Ashton,"  held  that  it  would  have 
made  no  difference,  if  the  devise  had 
been  of  the  devisor's  estate  **  at 
^*  Ashton."  {Doe,  d.  Oxenden,  v. 
Chichester,  (English,)  90,  92.) 
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